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Abstract

Permanent conflict that cannot be reconciled (onheelbare tweespalt) as grounds
for divorce in Indonesia still faces a lack of clear legal parameters. Inconsistent judicial
decisions and multiple interpretations of Supreme Court Circular (SEMA) No. 3 of
1981 demonstrate a weak regulatory framework that fails to ensure justice and legal
certainty. This research aims to analytically elaborate the legal concept of onheelbare
tweespalt as grounds for divorce and to formulate objective parameters for judges
to uphold substantive justice, legal certainty, and legal utility. The research method
employs a normative juridical approach, analyzing primary, secondary, and tertiary legal
materials, as well as case studies of two Supreme Court decisions (No. 1425/K/Pdt/2016
and No. 1900/K/Pdt/2017). The findings reveal the need to strengthen legal parameters
that integrate the principles of corrective justice, epikeia, and legal certainty to prevent
decisiondisparitiesand ensure fair legal protection for parties. The novelty of thisresearch
lies in the proposal of ideal parameters for judges in assessing onheelbare tweespalt,
which can be applied consistently in Indonesian judicial practice. The urgency of this
research is reinforced by the importance of drafting binding judicial guidelines, such as
a Supreme Court Regulation (PERMA), to replace SEMA No. 3 of 1981 and promote a fair
legal system aligned with humanitarian values.

Keywords: onheelbare tweespalt; divorce; corrective justice; legal certainty; judicial
parameters.

1. Introduction
Marriage is universally recognized as a religious engagement that is not only
contractual, but also sacred, especially in the context of major religions in the world
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(Suryatni, 2021, p. 83). In Indonesia, marriage is not merely a private matter, but an
institution that has legal, social, and spiritual dimensions (Yudistira, 2024, p. 16). In
positive law, for example, Article 1T of Marriage Law Number 1 of 1974 stipulates that
marriage is a physical and mental bond between a man and a woman as husband and
wife with the aim of forming a happy and eternal family (Hanifah, 2019, p. 298). However,
social reality shows that this ideal is often faced with the reality of cracking household
relationships for various reasons. In the midst of the high divorce rate, a legal problem
arises regarding the limits of the judge's parameters in deciding divorce cases. One of
the reasons for divorce that often becomes a point of debate is irreconcilable conflict
(onheelbare tweespalt), which in practice opens up broad interpretation space for judges
in determining the validity of the lawsuit (Safitri & Syatar, 2022, p. 443). The absence of
explicit juridical parameters creates the potential for disharmony in court decisions.

Several previous studies have examined the grounds for divorce, but not many
have explicitly examined the problem of judge inconsistency in assessing the grounds
for divorce based onheelbare tweespalt. Literature studies reveal that in the Dutch legal
system, this concept is known as a subjective form of household destruction (Jeremy D.
Morley, 2025), but in the Indonesian context, its application has not been rigidly regulated
in written norms (Mys, 2012). In fact, Supreme Court Decisions Number 1425/K/Pdt/2016
(Indonesia, Mahkamah Agung, 2016) and 1900/K/Pdt/2017 (Indonesia, Mahkamah
Agung, 2018) show that there are differences in the application of consideration of the
guilty party in a divorce suit, giving rise to a diversity of interpretations of Supreme Court
Circular Letter (SEMA) No.30f 1981 (Indonesia, Mahkamah Agung, 1981). The gap between
written law and court practice shows that there is no consistency in the parameters
of judicial consideration. Based on a comparison of the literature, it is stated that a
certainty-oriented legal system will require the development of objective indicators for
each multi-interpretive legal norm.

This research is important because it touches on fundamental aspects of the
protection of procedural and substantive justice for partiesin divorce cases. The existence
of clear parameters in assessing onheelbare tweespalt will prevent judges from acting
arbitrarily and ensure equality in legal treatment for all parties. The irregularity of
jurisprudence in this case has an impact on the emergence of a sense of injustice, and
creates legal uncertainty for justice seekers, especially for parties who feel wronged but
their rights are not recognized because they are hampered by the formal interpretation
of SEMA. This condition, if left unchecked, could undermine the authority of the judiciary
and reduce public confidence in the legal system, especially in cases that are very
personal and have major implications for the future of the family. In the perspective of
ius constituendum, it is important to have legal reforms or technical guidelines that are
able to provide signs to judges in assessing divorce cases objectively and accountably
(Taufik, 2022, p. 15).

Based on the description above, there are several legal questions that are the
focus of this research. First, how is the concept of onheelbare tweespalt understood as
a reason for divorce in the Indonesian legal system? Second, what are the parameters
used by judges in deciding divorce cases filed on the basis of irreconcilable conflict?
Third, to what extent can Supreme Court Circular Letter Number 3 of 1981 be used as a
binding guideline in judicial practice, and how does it affect the independence of the
judiciary?

This research aims to analytically describe the legal concept of onheelbare
tweespalt as one of the grounds for divorce, and formulate parameters that can be used
objectively by judges in assessing similar cases in order to ensure the fulfillment of the
principles of justice, certainty, and legal expediency. This creates a fundamental problem
in the legal protection of litigants, as well as a serious challenge to the independence
and accountability of judges. Therefore, this research is not only intended to fill the
conceptual void regarding restrictions and flexibility in the use of onheelbare tweespalt
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reasons, but also to formulate normative foundations and practical recommendations
that can strengthen the juridical framework in divorce cases, so as to prevent disparity
in decisions and support the realization of a judicial system that is fair, consistent, and
in favor of human values.

2. Materials and Methods

In understanding the issue of divorce filed on the basis of onheelbare tweespalt
(irreconcilable permanent conflict), it is important to place this issue within a theoretical
framework that explains how the legal system should fairly and consistently assess
the grounds for divorce. The two main frameworks that form the conceptual basis of
this research are Justice Theory and Legal Certainty Theory, both of which provide an
argumentative framework in assessing the extent to which judges' decisions on divorce
cases can be accounted for philosophically and juridically.

Justice theory is the main foundation in determining whether a divorce decision
has fulfilled a sense of substantive justice for the parties. Aristotle distinguished between
distributive and corrective justice (Nurjanah et al, 2022, p. 2). In the context of divorce,
corrective justice is relevant to correct domestic relations that have become unequal
and untenable, without taking sides on who is at fault or caused the problem in the
first place. In this case, Huijbers (1988) states that the judge's decision must consider
the balance of relations, not just who sues or who is guilty first (Anshori, 2018, p. 5). In
such a situation, the epikeia of judicial discretion must be put forward by judges in
reading the complexity of domestic relations that can no longer be united for the sake of
justice for both parties. John Rawls adds a new dimension of "justice as fairness," which
emphasizes that in social conditions that are not ideal, legal decisions must favor the
most vulnerable parties so that they do not become victims of a rigid and discriminatory
system (Tarigan, 2018, p. 110). This is particularly relevant when judges are faced with
the option of rejecting a divorce suit simply because the plaintiff is considered to be
the cause of the conflict, even though the household relationship is untenable. In this
context, justice does not only mean compliance with norms, but sensitivity to the social
and psychological conditions of the litigants.

In positive law, legal certainty is the main principle that must be maintained so
that the law can provide clear and measurable protection to the community. According
to Utrecht, legal certainty is not only about the orderliness of norms, but also about
protection against arbitrary actions, including inconsistent judicial actions (Situmorang,
2023, p. 4). This becomes relevant when there are different court decisions in divorce
cases on the grounds of onheelbare tweespalt, even though the substance of the case
is similar. When Supreme Court Circular Letter (SEMA) No. 3 of 1981 is used as a reference
by some judges to reject the claim of the guilty party, but ignored by other judges, the
guestion arises: where is the legal certainty in judicial practice? Lon Fuller emphasized
that a valid law is one that meets eight moral principles, such as not contradictory,
understandable, not retroactive, and consistently applied (Atmadja & Budiartha, 2018,
p. 19). If a norm such as SEMA is used inconsistently, then according to Fuller, the norm
loses its moral legitimacy as a valid law. Therefore, legal certainty in this context does not
mean rigid in the application of norms, but consistent and rational in assessing whether
the norm should be applied in each case by considering aspects of justice.

By basing this research on these two theories, a strong argumentative foundation
can be builtthatthe court must have clear parametersin assessing onheelbare tweespalt
as a reason for divorce. Judges should not be fixated on the formality of documents
or SEMA that have multiple interpretations, but must wisely consider the social and
psychological facts of a fractured relationship. When justice and legal certainty are
collaborated proportionally, it will create a legal decision that is not only normatively
valid, but also substantively fair.

Thisresearch usesa normative juridical approach, whichis a legal research method
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carried out by examining written legal materials as a basis for answering the legal issues
raised in the research, namely regarding the parameters of judges in deciding divorce
cases on the grounds of onheelbare tweespalt (Rizkia & Fardiansyah, 2023, p. 120).
The normative approach was chosen because the problem in this research lies in the
vagueness of norms and the inconsistency of jurisprudence in applying the grounds for
divorce, not in empirical facts in the field. According to Marzuki, the normative approach
is relevant to use when the focus of research is on the study of legal principles, rules, and
doctrines, as well as the systematics of relevant laws and court decisions (Marzuki, 2017,
p. 110).

In answering these legal issues, researchers used two main approaches: statute
approach and case approach (Efendi & Rijadi, 2022, p. 188). The statutory approach is
used to examine legal rules relating to the grounds for divorce, such as Law Number 1 of
1974 concerning Marriage (Indonesia, Pemerintah Pusat, 1974), Government Regulation
Number 9 of 1975(Indonesia, Pemerintahan Pusat, 1975), and Supreme Court Circular
Letter Number 3 of 1981 (Indonesia, Mahkamah Agung, 1981) . This approach aims to
understand the scope and juridical limitations of the grounds for irreconcilable divorce.
Meanwhile, the case approach is used to analyze two relevant Supreme Court decisions,
namely Decision Number 1425/K/Pdt/2016 (Indonesia, Mahkamah Agung, 2016) and
Number 1900/K/Pdt/2017 (Indonesia, Mahkamah Agung, 2018), which show differences
in assessing the validity of claims from parties considered to be the cause of domestic
conflict. An analysis of the two decisions was conducted to identify the extent to which
judges have clear parameters or instead rely on subjective assessments.

The sources of legal materials in this research consist of three types: primary,
secondary, and tertiary, which were collected through literature review and online
searches on credible sources (Efendi et al., 2016, p. 304). Primary legal materials include
normative provisions such as the Civil Code, Law Number 10f 1974 and its amendments,
Government Regulation Number 9 of 1975, and Supreme Court Circular Letter Number
3 of 1981, as well as two Supreme Court decisions, namely Number 1425/K/Pdt/2016
and Number 1900/K/Pdt/2017. Secondary legal materials are in the form of scientific
literature that supports the understanding of the principles of justice (Aristotle, Rawls,
Pound) and legal certainty (Fuller, Utrecht), which serve as a conceptual framework in
assessing the consistency of judges' decisions. Meanwhile, tertiary legal materials such
as legal dictionaries and encyclopedias were used as complementary references in
interpreting the normative concepts used. All of these materials were analyzed using a
systematic prescriptive and interpretative approach, which aims to explore what should
be done by judges in divorce cases based on onheelbare tweespalt by considering the
principles of substantive justice and legal certainty. The deductive analysis method is
used to derive general principles into concrete cases through five stages: identification
of legal facts, collection of relevant materials, classification and synthesis of norms,
assessment of consistency between norms and decisions, and formulation of normative
recommendations (Zakaria et al,, 2021, p. 1635). This approach is taken to answer the
need for clearer and fairer juridical guidelines for judges in handling divorce cases
characterized by permanent conflict, as outlined in the background and reinforced
through the theoretical framework that has been built.

3. Results

3.1. Permanent conflict as a ground for divorce in the perspective of indonesian
law

Divorce as the end of the marriage relationship in the Indonesian legal system is
regulated limitatively in Law Number 1 of 1974 concerning Marriage (Rizal, 2019, p. 77).
However, the reason for divorce, known as onheelbare tweespalt, which is a permanent
irreconcilable conflict, is not explicitly explained in the legislation (Mys, 2012). This creates
juridical ambiguity that opens room for broad interpretation among judges in handling
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divorce cases based on prolonged household conflicts. The provisions of Article 39
paragraph (2) of the Marriage Law only state that divorce can occur if the husband and
wife can no longer live together, without setting objective indicators (Imaduddin, 2020,
p. 7). In practice, this phrase is often used as an entry point to assess whether or not
there is onheelbare tweespalt, but with very subjective parameters from each judge.

The absence of rigid regulations regarding permanent conflict as a basis for
divorce indicates the existence of vagueness of norms, which is contrary to the principle
of legal certainty asemphasized by Utrecht that the law must provide definite guidelines
regarding what can and cannot be done in society (Laritmas & Rosidi, 2024, p. 24). In this
context,vague normative provisions result in disparity in decisions, depending on judges'
personal preferences and views on the intensity of domestic conflicts. This research uses
a normative approach method with a combination of a statutory approach and a case
approach, to show how such loopholes contribute to the inconsistency of decisions, as
reflected in the two Supreme Court decisions that are the object of analysis Decision No.
1425/K/Pdt/2016 and Decision No. 1900/K/Pdt/2017. The different outcomes in the two
decisions reflect the lack of clear juridical indicators in defining onheelbare tweespalt as
a valid reason for divorce.

Theoretically, this issue can be analyzed through the perspective of the theory of
corrective justice proposed by Aristotle and developed by Huijbers (Anshori, 2018, p. 5).
In divorce cases, justice is not only determined by adherence to formal legal procedures,
but also by the ability of the law to correct social relations that have been unequal and
unhealthy. If the relationship between husband and wife has been filled with continuous
quarrels, then the judge's role is not only as an interpreter of the law, but also as a
balancer of relations that have lost their harmony. John Rawls even emphasizes that
justice must favor the most vulnerable parties in a system that is not ideal, so it is not
right if the plaintiff is rejected just because he is considered the cause of conflict when
the household is socially and psychologically untenable (Saleh et al., 2024, p. 40).

In many other jurisdictions, including the Netherlands and Germany, courts
have recognized that permanent conflict with no hope of reconciliation is a legitimate
ground for divorce, and courts focus on the social and emotional impact on the parties,
rather than on who is at fault (European Union, 2025). This approach is more in line
with the principles of substantive justice than formalistic justice. Contemporary studies
show that legal systems that do not provide objective guidelines on grounds for divorce
create legal uncertainty and increase the risk of substantive injustice to justice seekers
(Kohn, 2025, p. 196). Therefore, in the Indonesian context, it is imperative to normatively
reformulate the onheelbare tweespalt indicator as a valid reason for divorce so that it
can be implemented consistently in judicial practice.

In Indonesian judicial practice, Supreme Court Circular Letter (SEMA) No. 3 of
1981 has long been used as a normative reference by judges in handling divorce cases,
especially those involving plaintiffs who are considered the cause of domestic conflict.
The SEMA directs judges not to grant divorce claims filed by parties who are the cause
of household breakdown. However, normatively, the SEMA has a position that is not
equivalent to legislation. SEMA does not have general binding legal force, but rather
has an internal administrative nature intended as technical judicial guidelines. This
ambiguity is the main source of multiple interpretations that actually interfere with
legal certainty in the process of making divorce decisions by judges (Hutagalung, 2022,
p. 298).

In the theory of legal certainty according to Utrecht and developed by Gustav
Radbruch,the law must fulfillthe elements of clarity, consistency, and predictability (Fazri,
2025, p.9). When SEMA is used as the only reference to reject the claim of the guilty party,
without considering the substantive facts and the balance of relations in the household,
then procedural justice will sacrifice substantive justice. The inconsistency of judges in
applying SEMA No. 3 of 1981 shows a violation of the principle of legal consistency. In one
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case, such as Supreme Court Decision No. 1425/K/Pdt/2016, the claim of the guilty party
was rejected; however, in Supreme Court Decision No. 1900/K/Pdt/2017, the claim of a
similar party was granted. This irregularity creates a gap of injustice that can harm the
party who should be entitled to the termination of an unhealthy marriage.

Throughthe normative and case approach used inthisresearch, it can be explained
that SEMA as soft law should not be used as the sole basis in making legal decisions
that have a major impact on individual lives. Methodologically, the analysis of the two
Supreme Court decisions proves that without standardized normative indicators in
assessing onheelbare tweespalt, judges tend to rely on subjective interpretations of
non-legislative documents such as SEMA. In fact, according to the principles of Lon
Fuller's theory of law, a legal norm must fulfill the requirements of transparency and
consistency in order to function as a valid guideline in law enforcement (Al'anam, 2025,
p. 146).

Furthermore,in modernjudicial practice,the use ofinstrumentssuchasSEMA often
creates a dilemma between the principle of justice and the principle of legal certainty
(Solikhudin et al., 2024, p. 262). Judicial guidelines without a strong normative basis tend
to result in disparity of decisions and erode public trust in the judiciary (Zamani, 2024, p.
15). Therefore, it is necessary to reformulate legal norms in the form of more hierarchical
regulations such as Supreme Court regulations (PERMA), which can replace the role
of SEMA in a more binding and consistent manner. This will help encourage judicial
practices that are not only compliant with procedures, but also oriented towards the
principles of justice and protection of citizens' personal rights in the realm of family law.

Supreme Court Decisions Number 1425/K/Pdt/2016 and Number 1900/K/Pdt/2017
are clear illustrations of the inconsistency in the application of the law in divorce cases
filed on the grounds of onheelbare tweespalt. In the first case, the Supreme Court
rejected the divorce petition filed by the plaintiff who was proven to be the main cause
of domestic conflict, in line with the provisions of Supreme Court Circular Letter (SEMA)
No. 3 of 1981. However, in the second case, although the plaintiff was in a similar position
as the guilty party, the divorce petition was granted. This disparity shows that judges do
not yet have uniform parametersin assessing grounds for divorce based on irreconcilable
permanent conflict.

Thedifferenceinlegal considerationsinthetwodecisionsshows howtheambiguity
of legal norms that do not explicitly regulate onheelbare tweespalt opens space for
subjective interpretation by judges. In the context of Aristotle's theory of corrective
justice, judges should consider the balance of relationships that have been unequal as
the basis for decisions, not just the formality of who is guilty or triggers domestic conflict
(Kartawijaya et al., 2024, p. 9). On the other hand, if seen through the perspective of Lon
Fuller, a law that is inconsistent and does not fulfill the principles of transparency and
clarity will lose its moral legitimacy as a valid law( Herdhianto et al., 2022, p. 3476)

In an analysis based on normative research methods with a legislative and case
study approach, it can be concluded that the two decisions reflect the lack of objective
legal parameters to assess permanent conflict. A study of the two decisions shows that
SEMA No. 3 of 1981 is used as the main reference by judges in assessing who is entitled
to file for divorce. However, in practice, there are decisions that still grant divorce on
the basis that domestic life is impossible to maintain, even though the plaintiff is the
guilty party. This emphasizes the importance of establishing standardized parameters
so that judges do not solely rely on internal documents such as SEMA which are multi-
interpretive and non-binding.

In addition, when reviewed from comparative studies of civil law in several
European countries, such as the Netherlands and Germany, the courts tend to assess the
grounds for divorce more on the substance of the domestic relationship that has been
destroyed, not just legal formalities. Legal systems that only focus on formal procedures
in divorce tend to ignore substantive justice and negatively impact the protection of
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individual rights in family law (Tagwa, 2025, p. 12). Therefore, the consistent application of
parameters that are oriented towards the balance of relations is crucial to avoid similar
disparities in judicial practice in Indonesia.

In the framework of improving the Indonesian legal system, it is important for
the Supreme Court to consider reformulating the onheelbare tweespalt parameter
through a more binding regulation, such as a Supreme Court Regulation (PERMA). This
will help create legal certainty, avoid disparity in decisions, and guarantee the rights of
justice seekers in divorce cases. In the absence of clear guidelines, judges will continue
to face a dilemma between complying with non-legislative documents such as SEMA
or prioritizing substantive judgment based on the social and psychological facts of
disharmonious domestic relationships.

In deciding divorce cases on the grounds of onheelbare tweespalt, judges need
legal parameters that are not only based on formal documents such as SEMA No. 3
of 1981, but also consider the principles of substantive justice and legal certainty. This
approachisin line with Aristotle's theory of corrective justice, which emphasizes balance
in the relationship between parties as the basis for decisions (Pratama et al,, 2024, p. 18).
When a domestic relationship has been damaged and conflicts become unbridgeable,
the role of the judge is not only as an interpreter of the law, but also as a balancer of
relations that have been unequal. Therefore, judges need to use the epikeia principle
of judicial discretion to adjust general legal norms to the unique facts of each divorce
case (Andang L. Binawan, 2022, p. 320). In addition to the principle of justice, the theory
of legal certainty proposed by Utrecht and expanded by Lon Fuller also provides an
important foundation for the development of ideal parameters. The applicable law must
contain clarity, consistency, and predictability so that each party can understand the
legal consequences fairly (Re, 2019, p. 1497). In the context of divorce, clear parameters
regarding onheelbare tweespalt will minimize the potential for disparity in decisions and
increase public confidence in the judicial system. In many countries with progressive
legal systems, courts utilize objective criteria such as frequency of conflict, intensity
of communication breakdown, and psychological impact on children as legitimate
indicators of irreconcilable permanent conflict (Yadav et al., 2023, p. 23).

In practical terms, the ideal parameters that judges can apply in assessing
onheelbare tweespalt include: (1) identification of recurring and escalating conflict
facts; (2) evaluation of the failure of mediation or reconciliation efforts; (3) consideration
of social and psychological impacts, especially on children; (4) consistency with the
principles of corrective justice and epikeia in assessing legal facts; and (5) alignment
with substantive justice without ignoring formal procedures, a complete description of
the ideal parameters that judges can apply in assessing onheelbare tweespalt:

Table 1. Ideal parameters for judges in assessing onheelbare tweespalt

No. Parameters Full Explanation

1 Identification Judges should identify patterns of domestic
of Recurring and|conflict that are not one-offs, but recurring with
Escalative Conflict|increasing levels of intensi-ty. Evidence may include
Facts witnesses, mediation reports, and police records.
This indicates an irreversible relationship and is a
strong ground for divorce.

2 Evaluating An evaluation is made of the record of
the Failure of [ mediation or amica-ble efforts facilitated by the
Mediation or|court or a third party. If all efforts have failed and
Reconcilia-tion|both parties remain adamant about divorce, then
Efforts this is an indicator that the relationship has reached
an irreparable impasse.
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3

Consideration
of Social and
Psychological
Impacts, Especially
on Children

Judges need to assess the impact of prolonged
conflict on children, including their mental health
and emotional devel-opment. Child protection is
a priority, so a divorce that re-moves children from
ongoing conflict may be considered a just protective
measure.

Consistency
with the Prin-
ciples of Corrective
Justice and Epikeia
in Assessing Legal

Judges must interpret the law wisely (epikeia),
bearing in mind that each case has its own unique
complexities and social dynamics. Corrective justice
demands a judgment that considers the balance of
rights and obligations of both parties without being

Facts rigidly bound to formal procedures.

5 Favors
Substantive Justice
without  Ignoring
Formal Procedures

Although formal procedures are important to
maintain legal order, judges should not only focus on
who is formally at fault, but assess the substance of
therelationshipthat has been damaged. Substantive
justice should be the primary goal to ensure the
protection of the rights of both parties.

Thus, it is hoped that the court can produce a decision that is not only normatively
valid, but alsoreflectsjustice and legal certainty in handling divorce cases on the grounds
of irreconcilable conflict.

In the enforcement of divorce law in Indonesia, the role of theories of justice
and legal certainty is key in creating a fair, consistent and trustworthy justice system.
Aristotle's theory of justice emphasizes justice as a balance of relations, while John
Rawls focuses on justice as fairness that prioritizes siding with vulnerable groups. In the
context of divorce, this means that judges should not only rely on legal formalism, but
also pay attention to the factual conditions of households that cannot be maintained,
in order to protect the rights of the parties, especially women and children (Sudono,
2024). Meanwhile, the theory of legal certainty from Utrecht and Lon Fuller provides a
normative framework that the law must be clear, consistent, and predictable so that it
can be relied upon as a guide for society. In divorce cases based on onheelbare tweespalt,
legal certainty is essential so that there is no disparity in decisions that are detrimental
to justice seekers. The inconsistency in the application of SEMA No. 3 of 1981 found in the
Supreme Court's decision shows that there is a gap in the application of this principle.
Vague and inconsistent laws will weaken the legitimacy of the legal system and create
public distrust. Combining these two theories, courts need to develop parameters for
evaluating onheelbare tweespalt that integrate the principles of substantive justice and
legal certainty. This can be done by establishing a clear evaluation framework, including
identification of conflict patterns, evaluation of reconciliation failures, and assessment
of the social impact on the parties concerned. Aristotle's principle of epikeia can guide
judges to adapt norms to the complexity of facts, while Fuller's principle of consistency
demands that similar decisions result in consistent rulings in similar cases (Susanto,
2024, p. 207).

In modern judicial practice, this theoretical approach has been adopted by many
jurisdictions that prioritize substantive justice over legal formalities. The integration of
the theories of justice and legal certainty in the family court system in Europe was able
to improve the consistency of decisions and the satisfaction of litigants (Husin & Husin,
2022, p.136). Therefore, the contribution of these two theories is important to be adopted
in the preparation of normative guidelines in Indonesia, so that the divorce legal system
can reflect the principles of fair substantive justice and firm legal certainty.

The phenomenon of inconsistency in decisions in divorce cases based on
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onheelbare tweespalt in Indonesia reflects the absence of objective legal parameters.
This is due to the lack of normative regulations that can guide judges in assessing
divorce cases, especially in the face of complex household facts that are prone to multiple
interpretations. Reliance on SEMA No. 3 of 1981 as a technical reference without binding
power has widened the gap in disparity in decisions. Therefore, juridical reflection is
needed that places substantive justice as the main foundation in reformulating divorce
law policy.

In this context, the role of the Supreme Court as the highest judicial institution
is crucial to initiate the preparation of more binding guidelines, such as the Supreme
Court Regulation (PERMA). These guidelines should contain clear and implementable
parameters, including identification of conflict patterns, mediation failure, and
consideration of social impacts, especially on children. Aristotle's principle of epikeia,
which emphasizes the wisdom of legal interpretation according to specific contexts,
must be combined with Fuller and Utrecht's principle of legal certainty, which demands
consistency and predictability in every legal decision (Andang L. Binawan, 2022, p. 320).

Strong and consistent jurisprudence can be an effective reference in preventing
disparity in decisions, as well as increasing public confidence in the judicial system
(Solehah, 2024, p. 50). Therefore, legal reform is not only an academic necessity, but
also a strategic step to strengthen the legitimacy of the judiciary, especially in handling
divorce cases that touch on personal and social dimensions. Thus, the legal system wiill
be able to provide justice that is not only procedural, but also substantive for all parties.

In closing, this reflection underlines that the parameters of judges in deciding
divorce based onheelbare tweespalt must be directed to balance formal and substantive
aspects. The formulation of more stringent and participatory guidelines needs to involve
various stakeholders, including academics, practitioners, and family rights protection
organizations. With an integrative and adaptive approach to social developments, it is
hoped that the Indonesian judicial system can answer the need for justice and legal
certainty in divorce cases, and build public trust in the law as a dignified instrument of
justice

Conclusions

This study found that irreconcilable permanent conflict (onheelbare tweespalt)
as a reason for divorce in Indonesia is still faced with a blurring of juridical parameters
that has the potential to cause disparity in decisions and injustice to the parties. The
existence of Supreme Court Circular Letter No. 3 of 1981, which is often used as a reference
in assessing divorce claims, does not have clear binding force, resulting in multiple
interpretations and inconsistencies in judicial practice. Comparative studies with other
jurisdictions and analysis of two Supreme Court decisions (No. 1425/K/Pdt/2016 and No.
1900/K/Pdt/2017) reveal a gap between theory and practice, and emphasize the need for
clear and uniform legal parameters. The contribution of this research lies in the proposal
to develop ideal parameters for judges in assessing onheelbare tweespalt, which
integrates the principles of corrective justice, epikeia, and legal certainty, in order to
realize a justice system that is fair, consistent, and protects the rights of justice seekers.
The urgency of this research is reinforced by the need for legal reform through more
binding regulations such as PERMA, which can replace the role of SEMA No. 3 of 1981
and minimize the disparity of decisions in divorce cases.
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