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FOREWORD

It is with great pleasure that we present Volume 22, Issue 3 of Legal Horizons, a 
compilation of thought-provoking and timely legal scholarship that addresses a wide 
array of contemporary legal challenges. This edition features insightful contributions 
from distinguished scholars across various jurisdictions, offering critical analyses and 
comparative perspectives on pressing legal issues.

The issue begins with G. Sobko’s article “MENTAL COERCION AS A CIRCUMSTANCE 
EXCLUDING THE CRIMINALITY OF AN ACT IN THE COMMISSION OF A CRIME THAT 
INFRINGES ON LIFE” examination of mental coercion as a circumstance excluding 
the criminality of an act in the commission of a crime that infringes on life. This article 
provides an in-depth exploration of how mental coercion may serve as a legal defense 
and its implications within criminal law doctrine.

Building on the theme of criminal justice, F.A. Pascawati, P. Djatmika, and M. Istiqomah 
analyze the urgency of exclusionary rules regulation in the Indonesian criminal 
justice system. Their study “URGENCY OF EXCLUSIONARY RULES REGULATION IN 
INDONESIAN CRIMINAL JUSTICE SYSTEM” evaluates the necessity of clear legal 
frameworks governing the admissibility of evidence obtained through unlawful means, 
a crucial issue in ensuring due process and the protection of fundamental rights.

V. Hudz in “EXPERT CONCLUSION AS A KEY SOURCE OF EVIDENCE IN CASES OF 
CORRUPTION OFFENSES BY OFFICIALS” delves into expert conclusions as key sources 
of evidence in cases of corruption offenses by officials, highlighting the essential 
role expert testimony plays in securing convictions and ensuring judicial integrity in 
corruption-related cases.

The issue also addresses juvenile justice concerns, with F.F. Yan Putri, P. Djatmika, and 
Y. Cholil discussing in their article “MINIMUM AGE LIMIT OF CRIMINAL RESPONSIBILITY 
FOR CHILD DRUG COURIERS BASED ON THE PRINCIPLE OF THE BEST INTEREST OF 
THE CHILD” the minimum age limit of criminal responsibility for child drug couriers 
based on the principle of the best interest of the child. Their research underscores the 
complexities of balancing legal accountability with the protection of children from 
criminal exploitation.

From a civil law perspective, P.R. Permatasari, R. Sulistyarini, and Y.E. Widyanti 
conduct in research “RATIO DECIDENDI ANALYSIS IN THE SETTLEMENT OF MARITAL 
PROPERTY DISPUTES: IMPLICATIONS FOR LEGAL PRACTICE IN INDONESIA” a ratio 
decidendi analysis in the settlement of marital property disputes, exploring how judicial 
reasoning shapes outcomes and implications for legal practice in Indonesia.

Shifting focus to administrative law, I. Zhukova in “PROPOSALS FOR TRANSFORMING 
THE STAGES OF REGISTRATION IN PUBLIC ADMINISTRATION GENERAL SECONDARY 
EDUCATION” proposes transformative measures for the registration stages in public 
administration within general secondary education, advocating for improved efficiency 
and legal clarity in regulatory frameworks.

Lastly, V. Shcherbyna presents in “ALIGNING UKRAINIAN LABOR LEGISLATION WITH EU 
STANDARDS: A COMPARATIVE ANALYSIS OF TRANSPARENCY AND PREDICTABILITY 
IN EMPLOYMENT CONDITIONS” a comparative analysis of aligning Ukrainian labor 
legislation with EU standards, particularly regarding transparency and predictability 
in employment conditions. This study offers valuable insights into Ukraine’s legal 



harmonization efforts within the European legal landscape.

We hope that this issue of Legal Horizons will contribute to meaningful legal discourse 
and inspire further aademic and practical developments. We extend our sincere 
gratitude to the authors, peer reviewers, and editorial board members for their 
invaluable contributions.

Yurii Harust,
Editor-in-Chief
Legal Horizons



CONTENTS

1.	 Sobko, MENTAL COERCION AS A CIRCUMSTANCE EXCLUDING THE CRIMINALITY 
OF AN ACT IN THE COMMISSION OF A CRIME THAT INFRINGES ON LIFE	  9

2.	 Pascawati,  Djatmika, & Istiqomah,  URGENCY OF EXCLUSIONARY RULES 
REGULATION IN INDONESIAN CRIMINAL JUSTICE SYSTEM				    20

3.	 Hudz, EXPERT CONCLUSION AS A KEY SOURCE OF EVIDENCE IN CASES OF 
CORRUPTION OFFENSES BY OFFICIALS							        34 

4.	 Yan Putri, Djatmika & Cholil, MINIMUM AGE LIMIT OF CRIMINAL RESPONSIBILITY 
FOR CHILD DRUG COURIERS BASED ON THE PRINCIPLE OF THE BEST INTEREST OF 
THE CHILD	  46

5.	 Permatasari, Sulistyarini, & Widyanti, RATIO DECIDENDI ANALYSIS IN THE 
SETTLEMENT OF MARITAL PROPERTY DISPUTES: IMPLICATIONS FOR LEGAL PRACTICE 
IN INDONESIA	  57

6.	 Zhukova, PROPOSALS FOR TRANSFORMING THE STAGES OF REGISTRATION IN 
PUBLIC ADMINISTRATION GENERAL SECONDARY EDUCATION			    68

7.	 Shcherbyna, ALIGNING UKRAINIAN LABOR LEGISLATION WITH EU STANDARDS: A 
COMPARATIVE ANALYSIS OF TRANSPARENCY AND PREDICTABILITY IN EMPLOYMENT 
CONDITIONS	  75



9

Sobko, G. (2024). Mental coercion as a circumstance excluding the criminality of an act in the commission of a crime that infringes 
on life. Legal Horizons, 22(3), 9-19. https://doi.org/10.54477/LH.25192353.2024.3.pp.9-19

MENTAL COERCION AS A CIRCUMSTANCE EXCLUDING THE CRIMINALITY OF AN 
ACT IN THE COMMISSION OF A CRIME THAT INFRINGES ON LIFE

Ganna Sobko
Department of Criminal Law and 
Criminology
Odesa State University of Internal Affairs
65000, 1 Uspenska Str., Odesa, Ukraine
e-mail: g-sobko@edu.cn.ua
https://orcid.org/0000-0002-5938-3400

Abstract
The article is devoted to the existence of the criminal law institute “Circumstances 
excluding the criminality of an act” at the legislative level, which was enshrined in the 
new Criminal Code adopted by the Verkhovna Rada of Ukraine on April 5, 2001. This 
institute has undergone the largest update and amendments in the Criminal Code of 
Ukraine, so some of the circumstances provided for in it require further development, 
analysis and clarification. In its turn, the Criminal Code of 1960 provided for three 
circumstances that exclude the criminality of an act: extreme necessity, necessary 
defense and apprehension of the offender. However, criminal law has also studied other 
circumstances that exclude the criminality of an act that were not directly enshrined 
in the Criminal Code. Understanding and defining the circumstances excluding the 
criminality of an act is of great practical and scientific importance. The main function of 
such a definition is to reflect the objectively real circumstances that characterize these 
circumstances. The concept of these circumstances, based on the generic properties 
(features, attributes) of individual species, promotes differences and disagreements and 
emphasizes what they have in common. Thus, the basis of this concept is the defining 
and essential properties of the circumstances under consideration. The author examines 
violence as a circumstance which excludes the criminality of an act, and analyzes its 
significance in the context of behavior of a person who committed a certain act due to 
the relevant influence which he/she was unable to resist. An example is the case when a 
person pushed the victim, and as a result, the latter’s health was harmed. The model of 
this article is specified in Part 1 of Article 40 of the Criminal Code of Ukraine, and such an 
act of a perpetrator in the theory of criminal law is called irresistible physical coercion. 
First of all, we note that there is a feature which unites all the circumstances excluding 
the criminality of an act, which includes the legitimacy of causing harm to the interests 
protected by criminal law, which is the functional purpose of criminal law. The author 
proves that in order to exclude subjectivity of a judge as much as possible, it is necessary 
to legislatively regulate the concepts of physical and non-physical violence, and also to 
identify the general features which will characterize non-physical violence and exclude 
liability of a person for actions committed under its influence. Another pressing issue 
that requires special attention is the clear regulation of a person’s liability for an act or 
omission committed under the influence of non-physical violence. The author believes 
that such a person is not subject to criminal liability for a committed criminal offense, 
since when a person is subjected to non-physical violence, he or she cannot control 
his or her actions. Therefore, in our opinion, it would be quite logical to legislate the 
exemption of a person from liability for acts committed under the influence of non-
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physical violence. The author proposes a new version of Article 40 of the Criminal Code 
of Ukraine.

Key words: coercion; crimes that infringe on life; strong emotional distress; circumstances 
excluding the criminality of an act

1.	 Introduction
The status of a state governed by the rule of law obliges Ukraine to provide equal 
protection to both the rights of the victim of mental violence and the rights of the 
perpetrator of such violence. The phenomenon of psychological violence is closely 
related to human security and peace of mind (Kvasha, 2015). The changes made to the 
current Criminal Code of Ukraine (amendments to the articles of the Special Part of 
the Criminal Code of Ukraine, direct enshrining of mental coercion as a circumstance 
excluding the criminality of an act) have significantly affected the criminal law support 
in this area. However, the Code has significant shortcomings in the regulation of mental 
violence, in particular, in terms of terminology. For example, the Code does not contain 
a definition of mental violence. This is a consequence of the incomplete and superficial 
reflection of psychological categories in criminal law (Hurtovenko, 2008). 

There is also considerable controversy regarding Article 40 of the Criminal Code of Ukraine 
“Physical or mental coercion”, which, in turn, requires a thorough study. According to 
Part 1 of Art. 40 of the Criminal Code of Ukraine, an act or omission that harms law 
enforcement interests and is committed under the pressure of physical coercion, as a 
result of which a person is unable to control his or her actions, is not recognized as a 
criminal offense. Part 2 of this Article specifies another type of coercion - mental coercion. 

In a state governed by the rule of law, it is essential to balance the protection of individual 
rights equitably—ensuring that both victims and perpetrators of offenses receive fair 
consideration. This principle is particularly pertinent in the context of psychological 
violence, which significantly impacts human security and mental well-being. Recent 
amendments to the Criminal Code of Ukraine have introduced notable changes aimed 
at addressing mental coercion, such as recognizing it as a circumstance that can 
exclude the criminality of an act. Despite these advancements, significant gaps remain, 
particularly concerning the legal definitions and terminologies related to mental 
violence (Hurtovenko, 2012).

The Criminal Code of Ukraine’s current provisions reveal a substantial shortfall in 
adequately defining and regulating mental violence. For instance, the Code lacks a 
precise definition of mental violence, reflecting a broader issue of insufficient integration 
of psychological concepts within criminal law (Lisova, 2007). This inadequacy complicates 
the legal assessment of acts committed under mental coercion, as articulated in Article 
40 of the Criminal Code, which distinguishes between physical and mental coercion but 
remains ambiguous in application.

Scholarly contributions have been pivotal in exploring the theoretical underpinnings of 
circumstances excluding the criminality of an act. Notable researchers like Anchukova 
(2004), Baulin (2014) , Iushchyk (2003) and others have extensively analyzed these 
concepts, but the specific role and regulation of mental coercion remain underexplored. 
The theoretical framework suggests that while mental coercion is recognized as an 
independent circumstance excluding criminal liability, the practical application of this 
concept is fraught with challenges (Omar, 2003).

The legal distinction between physical and mental coercion is critical. Physical coercion 
involves actions that completely override a person’s control, while mental coercion, 
although severe, does not entirely eliminate a person’s volition. This distinction is crucial 
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for understanding how mental coercion should be treated under criminal law, especially 
when the coercion does not fully incapacitate the individual’s ability to act according to 
their own will.

This introduction sets the stage for a detailed examination of the Criminal Code’s 
current provisions, the gaps in the legal definitions of mental violence, and the practical 
challenges faced in applying these concepts in judicial proceedings. The proposed 
reforms aim to address these shortcomings by clarifying the definitions and criteria 
associated with mental coercion, ensuring that the law adequately protects both 
victims and perpetrators in a manner consistent with modern legal and psychological 
understanding.

2. Literature review
The examination of circumstances excluding the criminality of an act within 

Ukrainian criminal law has garnered considerable scholarly attention. Central to this 
field are works by notable scholars who have explored various theoretical and practical 
aspects of these legal circumstances. This review synthesizes key contributions from 
the literature, focusing on the treatment of mental coercion and mental violence as 
circumstances excluding criminal liability. 

The foundational works of Anchukova (2004), Baulin (2014), Bodnaruk (2012), 
Iakimets (2008) and others provide critical insights into how these circumstances are 
integrated into the legal system. They collectively contribute to our understanding of 
various factors that might exclude criminal liability, including self-defense, necessity, 
and lawful acts.

Scholars like Burdin (2013) and Iarmysh (2002) have made notable contributions in 
this area, but their studies do not fully address the complexities and legal implications 
of these factors. Mental coercion, in particular, poses unique challenges in its 
conceptualization and application within the criminal justice system.

While the literature provides a robust theoretical foundation, comprehensive 
studies specifically addressing mental coercion and mental violence as circumstances 
excluding criminal liability are limited. Notably, Burdin have partially explored these 
issues: touches on the role of mental coercion but lacks a thorough exploration of its 
legal ramifications and provides some insights into mental violence but does not offer a 
comprehensive analysis of its role in excluding criminal liability.

Scientific research has focused on understanding the essence of circumstances 
excluding the criminality of an act and their criminal law characterization.

Today, the role of mental coercion and mental violence as circumstances excluding 
the criminality of an act has not been fundamentally and comprehensively studied. 
Only partially this issue was considered in the works of Burdin (2013) and Iarmysh (2002).

The literature on circumstances excluding criminality in Ukrainian criminal law 
reveals a foundational understanding provided by key scholars. However, the specific 
treatment of mental coercion and mental violence remains underexplored. There is a 
need for more detailed and comprehensive research to address these gaps and refine 
legal definitions and applications related to mental coercion. Future research should 
focus on developing clearer legal standards and improving the practical application of 
these circumstances in criminal cases.

3. Circumstances excluding criminality
Thus, the Criminal Code of Ukraine of 2001 for the first time provided for seven 
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circumstances that exclude the criminality of an act, instead of three. Such circumstances 
are enshrined in Section VIII of the CC of Ukraine (Circumstances that exclude the 
criminality of an act), and certain types are regulated by the Resolution of the Plenum 
of the SCU of December 23, 2005 No. 14 “On the practice of application of legislation 
by the courts of Ukraine in cases of certain crimes against road safety and transport 
operation, as well as administrative offenses on transport”, Resolution of the Plenum of 
the Supreme Court of Ukraine No. 7 ‘On judicial practice in cases of necessary defense’, 
Resolution of the Plenum of the Supreme Court of Ukraine No. 8 ‘On application by the 
courts of legislation providing for liability for encroachment on life, health, dignity and 
property of judges and law enforcement officers’ of April 26, 1992.

We support the position of Baulin (2014), who divides them into lawful acts that exclude 
criminality, acts that are the exercise by a person of his subjective right (necessary 
defense, harm to the person who committed a criminal offense during his detention, 
extreme necessity, reasonable risk), or the performance of legal duties (execution of an 
order or instruction, performance of professional, official, military and other duties), or 
the performance of official duty (professional risk, use of official authority to use physical 
force, special means of restraint, etc.).

It is generally accepted that circumstances excluding the criminality of an act are divided 
into two groups: socially useful (necessary defense and apprehension of the offender) 
and all other circumstances that are proposed to be recognized as lawful, non-criminal, 
but socially unhelpful (imaginary defense, physical and mental coercion, and all others).

Given that the scientific literature contains many concepts of circumstances excluding 
the criminality of an act, it makes sense to propose to consolidate a single definition in 
section 13 “Circumstances excluding the criminality of an act”. Circumstances excluding 
the criminality of an act traditionally include lawful acts that, although enshrined in 
criminal law (administrative law), are not aimed at causing harm to protected rights, 
but, on the contrary, at protecting or preventing an attack or harm that could be caused 
as a result of a criminal offense. 

Mental coercion is also recognized as an independent circumstance that excludes 
the criminality of an act. On the one hand, the legislator’s opinion is quite reasonable 
and is conditioned by the modern development of society, science, peculiarities of 
law enforcement, etc. On the other hand, the legislator has not sufficiently developed 
the relevant criminal law provisions. This causes difficulties in qualifying misconduct 
and resolving the issue of bringing or releasing a person from criminal liability. Such 
difficulties also arise in the legal assessment of a person’s behavior committed under 
mental duress (Zhdanova, 2011).

Mental coercion violates social relations protected by the current legislation and causes 
or may cause harm to a legal or natural person, the state or society. Part 2 of Art. 40 of 
the CC provides for objective signs of mental coercion, which are similar to the objective 
signs of irresistible physical coercion. However, the signs of mental coercion and signs of 
physical coercion differ significantly in the context of a socially dangerous act: a person 
commits this act due to the impact on the bodily integrity or freedom of another person, 
and therefore cannot control his or her actions (inaction) (Sobko et al., 2024). 

However, in this case, the damage caused must be assessed taking into account the 
extreme necessity (Article 39 of the Criminal Code), i.e. the damage caused must be less 
than the damage prevented. And the impossibility of eliminating this physical coercion 
by another person(s) by other means is a prerequisite for the circumstance. 

The subject of overcome mental coercion is a physical sane person who has committed 
a socially dangerous act under the influence of physical or mental coercion, at the age 
of tort capacity. The subjects of physical or mental coercion may not be insane persons, 
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as well as persons who have not reached the age of legal capacity. Such persons may be 
subjected to compulsory medical or educational measures. 

The subjective signs of overwhelming mental coercion regulated by Part 2 of Article 
40 of the CC include the following (Plysiuk, 2011). The intellectual aspect characterizes 
the person’s awareness of the social danger of the act that he or she must perform 
under the influence of overwhelming mental coercion and his or her ability to foresee 
the onset of socially dangerous consequences. Volitional moment: the person does not 
want the socially dangerous consequences to occur, but is forced to allow them due to 
overwhelming mental coercion. There is no motive or purpose to commit these acts. 
Under the influence of overwhelming mental pressure, a person may experience severe 
emotional distress. 

Therefore, the circumstance will exclude the criminality of the act only if objective and 
subjective signs of mental coercion are established, which will indicate its presence. 

4.	 Mental coercion in the Criminal Law of Ukraine
Both the grammatical and semantic meaning of the word “coercion” is that it is “the 
necessity to act in a certain way, regardless of desire, caused by someone or something”. 
This definition indicates that the person being coerced maintains conscious and 
volitional control over his or her behavior. It should be noted that, distinguishing between 
the concepts of “violence” and “coercion,” it can be stated that coercion is an influence 
exercised only against the will of a person. Violence, on the other hand, is not only against 
the will, but also beyond the will, i.e. in its absence. Coercion, by affecting freedom of will, 
restricts it, while violence restricts or removes it (Prymachenko, 2008). That is, under 
coercion, a person has the opportunity to choose a certain course of action. However, 
being subjected to violence, a person may either retain the ability to choose behavior or 
not be able to act at his/her own discretion (an example is part 1 of Article 40 of the CC, 
when “a person cannot control his/her actions”).

However, this reflects a situation where violence is taking place, not coercion. Proponents 
of this position argue that coercion can only occur when a person does what is required 
of him or her, i.e., is able to express his or her will. Instead, under the influence of 
insurmountable physical coercion, a person, as a person, does not show his or her will 
at all. The person who caused harm to the health of another because he or she was 
pushed was not forced to do so. In this situation, the person who caused the harm is 
only an instrument of a criminal offense: he or she was aware of the criminality of the 
act, but was unable to comply with the requirements of the law or prevent their violation 
(Nakonechna, 2015).

Given the concept of mental coercion, it should be emphasized that in most cases mental 
coercion is committed by threatening. The threat is most often made verbally and is 
aimed at the mental state of the person, namely: threats of a physical nature, threats 
of destruction of property, threats aimed at disclosure of information, the disclosure of 
which will affect the victim.

The peculiarity of mental coercion is that it never completely suppresses a person’s will, 
despite the fact that such coercion still limits the person’s ability to control his or her 
behavior. That is, a person still has the opportunity to choose certain actions, as in the 
case of insurmountable physical coercion (Bazhanov et al., 2011).

Having analyzed the points of view of various authors, it should be noted that, in our 
opinion, we should abandon the division of coercion into overcome and insurmountable, 
because in practice it is very difficult to distinguish these concepts on objective grounds, 
and therefore they are distinguished solely on subjective grounds. However, the internal 
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state of a person is very difficult to assess, especially when a person is in a state of anxiety 
due to a criminal offense committed against him or her, or when he or she is under 
pressure (Kharytonov, 2000). 

We agree with A.O. Kasyan, who in his dissertation study “Physical and Mental Coercion 
in the Criminal Law of Ukraine” categorically disagrees with the division of coercion into 
insurmountable and overcome, which is approved at the legislative level. He determines 
that “if due to coercion a person was unable to control his or her behavior, it is impossible 
to assess the criminality or non-criminality of such actions or omissions that caused 
damage to law enforcement interests in the context of circumstances that exclude the 
criminality of the act” (Kasian, 2015). The author also argued that “a person who cannot 
control his or her actions should be recognized either as insane due to the presence 
of such a medical criterion as a temporary disorder of mental activity (Article 19 of the 
Criminal Code of Ukraine), or on the basis of the general provisions of criminal law. In 
this case, there is no guilt for failure to perform certain actions (inaction), since the 
victim was supposed to, but in fact could not (for reasons beyond his control) perform 
them. In this case, the point should be that the condition for the legitimacy of causing 
harm by a person who has been coerced is the actual inability of the person to freely 
control his or her actions. It is because of the restriction of a person’s freedom of will 
and its manifestation in the management of his/her behavior, caused by the unlawful 
(criminal) actions of the perpetrator, that the criminality of causing harm to the law-
protected interests by the person who is being coerced is excluded” (Mantuliak, 2006).

Despite the substantial development of the concept of coercion and its types, there are 
general comments on the separation of physical coercion from mental coercion (Husar, 
2009). The author believes that coercion can only be mental. It can be supported by 
physical violence. But if it is only violence, it is physical violence, not physical coercion.

There is a widespread view that the threat of physical violence is the only possible 
form of mental violence. However, based on the subsection analyzed above, it is clear 
that there are a large number of manifestations of mental violence in our criminal law 
(Khramtsov, 2013). In addition, the manifestations of mental violence can also include the 
threat of harm to human rights, influence on the senses, communication of unpleasant 
information, etc. Coercion has a purpose, and therefore can only be committed with 
direct intent, since the purpose is a sign of the subjective side of a criminal offense 
committed with direct intent. 

If we consider mental coercion in the system of circumstances that exclude the criminality 
of an act, it should be noted that such coercion is a separate independent circumstance, 
as it is a similar criminal offense provided for by the Criminal Code of Ukraine, socially 
acceptable lawful actions or omissions of a person committed in the presence of certain 
conditions that exclude the unlawfulness of the act, and therefore the criminal liability 
of a person for damage caused to the interests of law enforcement.

There are certain features that should be characteristic of “coercion” as a circumstance 
that excludes the criminality of an act:

1) these circumstances are committed in the form of an act (action or inaction);

2) the conditions of legality under the law must be met;

3) acts (actions or omissions) may be similar to criminal offenses; 

4) these acts committed under duress are admissible, but cannot be classified as 
beneficial, because the person cannot control his/her actions (acts under duress).

At the same time, the conditions of legality are objective and subjective. 
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5.	 Challenges in legal practice and proposed amendments to Article 40 of the 
Criminal Code of Ukraine
The objective ones usually include: an act that falls under the provisions of Article 40 
of the CCU and is socially dangerous; harm is caused to the rights protected by the 
law on criminal liability; the presence of signs of coercion in the offender’s actions. At 
the same time, subjective signs (internal factors) include: the person’s perception of the 
proportionality of the act to the threatened; lack of ability to control their actions; at the 
time of the harm, in the person’s opinion, there was no other way to prevent the harm 
(Diachuk, 2000).

Unfortunately, practice shows that due to the lack of clear regulation of the concept of 
“mental coercion” in Ukrainian legislation and specific conditions under which a person 
will be released from liability for criminal offenses committed under its influence, judges 
sometimes find it difficult to consider cases of criminal offenses committed under the 
influence of mental coercion.

For example, there is a relevant court practice on bringing to criminal liability a person 
who committed a criminal offense under the influence of mental coercion. Thus, the 
ruling of the Supreme Court of Ukraine of 09.12.2011 in case No. 5-1021к09 established 
the following: “...The arguments of the cassation appeals in defense of PERSON_3 that 
he acted under the influence of mental coercion by PERSON_1 cannot be taken into 
account, since the existence of such coercion is not confirmed by anything other than 
the testimony of PERSON_3, and, moreover, according to Article 40 of the Criminal Code 
of Ukraine, only irresistible physical coercion can be the basis for exemption from liability 
for a crime. Since the court found that no such coercion was applied to PERSON_3, it 
should be noted that when he participated in the deprivation of PERSON_8’s life, he 
acted at his own discretion. The fact that at the time of the crime PERSON_3 was in 
a state of intoxication is confirmed by the testimony of the convicts PERSON_1 and 
PERSON_2, as well as the witness PERSON_9 about their joint consumption of alcoholic 
beverages, so the arguments of the cassation appeal of the lawyer PERSON_7 in this 
part are unfounded” (Legal portal Protocol, 2004).

In addition, there is a practice when, when bringing a person to criminal liability, mental 
coercion is always recognized by the court as a circumstance mitigating the punishment 
(clause 6, part 1, Article 66 of the Criminal Code of Ukraine) (Shevchenko et al., 2011). 

If a person retains the ability to resist mental coercion, his or her actions do not exclude 
criminal liability and are only circumstances that can be assessed as mitigating. 

For this purpose, the following requirements must be met:

1) the inability to act otherwise to prevent the threatened harm;

2) according to the judicial assessment, the harm that was caused is less than the harm 
that was prevented (Criminal Code of France, 2002). 

When carrying out a legal assessment of the behavior of a person who acted under the 
influence of non-physical violence, it is mandatory to appoint a mental examination that 
would provide answers to the above questions. 

In view of the above, specific signs of non-physical violence should be formulated jointly 
by legal professionals, psychotherapists and psychologists. In turn, the author of the 
paper below proposes his version of the list of signs that may be considered by the 
legislator.

The author proposes to change the wording of Article 40 of the Criminal Code of Ukraine 
to the following: 

“Article 40. Physical and non-physical violence 
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1.	 Physical violence shall be defined as a violation of the physical integrity of another 
person with the purpose of humiliation and causing pain and suffering; beating or 
mockery, the purpose of which is to cause permanent mental disorders in the victim.

Physical violence is manifested in: pulling hair, hitting, - beating, strangulation, scratching, 
poisoning, arson and causing physical suffering in other ways, as well as aggressive 
physical contact (pushing, kicking, throwing objects at the person) or restriction of 
movement, harassment, physical restraint with or without the use of weapons.

2. An action or inaction of a person that caused damage to law enforcement interests 
committed under the direct influence of physical violence, as a result of which the 
person could not control his/her actions, shall not be a criminal offense.

3. Non-physical violence shall be recognized as all other ways of encroachment not 
covered by the concept of “physical violence”. Non-physical violence is an intentional 
unlawful violent attack on human health that has the following characteristics

- the object of impact is human health;

- unlawfulness;

- the use of psychological methods that can be verbal or non-verbal;

- intentional nature of action or inaction;

- violent nature of the impact.

Non-physical violence is manifested in: threats of violence, violent acts, coercion, 
compulsion, threats, intimidation, physical and mental violence, obstruction, terrorization, 
criticism, contempt (despotism, humiliation, verbal intimidation, boasting, demand for 
admiration, surveillance, constant presence, limiting contact with the outside world, 
jealousy, control, ignoring, isolation).

4. An action or inaction of a person that caused damage to law enforcement interests 
committed under the direct influence of non-physical violence is not a criminal offense 
if at least one of the listed criteria is present: 

- a person recognized as insane in accordance with Article 20 of the Criminal Code of 
Ukraine;

- a person recognized as partially sane in accordance with Article 21 of the Criminal Code 
of Ukraine;

- the person, who was under the influence of non-physical violence, tried to take all 
necessary measures to prevent harmful consequences of his/her action or inaction;

- the person was unable to resist non-physical violence or take all necessary measures to 
prevent harmful consequences of his/her action or inaction;

- the person was not aware of the impact of non-physical violence on them;

- the person could not control his/her actions;

- the person was aware of his/her actions, but preventing the non-physical impact would 
have led to even greater harm to the interests protected”.

The author also proposes to list the following corpus delicti of criminal offenses with 
signs of non-physical violence in the notes to Article 40 of the Criminal Code of Ukraine, 
namely: Article 126¹ of the Criminal Code, Article 127 of the Criminal Code, Article 134 
of the Criminal Code, Article 151² of the Criminal Code, Article 152 of the Criminal Code, 
Article 153, Article 154 of the Criminal Code, Article 173 of the Criminal Code, Article 180, 
Part 2 of the Criminal Code, and Article 266, Part 1 of the Criminal Code. 

Therefore, it should be noted that mental coercion is a threat that has signs of reality, is 
provided for by various laws (constitutional, administrative, criminal), and is associated 
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with the use of intimidation and coercion to perform certain actions that a person does 
not want to perform, but is deprived of the opportunity to choose his or her behavior. It 
is the inability of a person to control his or her actions (to make a choice) that excludes 
guilt and criminal liability.

Conclusions
The status of Ukraine as a state governed by the rule of law mandates the balanced 
protection of both victims and perpetrators of mental violence. This obligation extends to 
ensuring that the legal system comprehensively addresses the nuances of psychological 
abuse and coercion. The recent amendments to the Criminal Code of Ukraine, which 
include provisions for mental coercion as circumstances excluding the criminality of an 
act, represent a significant step forward in criminal law. However, these changes also 
highlight critical gaps, particularly in the area of mental violence.

The current Criminal Code, despite its advancements, lacks a precise definition of 
mental violence, reflecting a broader issue of insufficient integration of psychological 
concepts into criminal law. This gap complicates the legal evaluation of cases involving 
mental coercion, which remains inadequately addressed. Article 40 of the Criminal 
Code, while distinguishing between physical and mental coercion, still falls short in its 
practical application and clarity. The division into «overcome» and «irresistible» coercion, 
for instance, has proven problematic, leading to difficulties in legal interpretation and 
enforcement.

The theoretical framework established by scholars such as M.V. Anchukova, Y.V. Baulin, 
and others provides a solid foundation for understanding these circumstances. However, 
the need for further research into mental coercion is evident. The partial treatments 
by V.M. Burdin and N.M. Yarmysh underscore the necessity for a more thorough and 
comprehensive analysis. The current legal provisions and judicial practices often 
struggle with the assessment of mental coercion, leading to inconsistent applications 
and challenges in ensuring justice.

To enhance the effectiveness of the legal system in addressing mental coercion, it is 
crucial to refine the definitions and criteria related to this concept. A unified definition 
and a clearer framework for assessing mental coercion, as proposed in the revised 
Article 40, would provide much-needed clarity. This would also facilitate more accurate 
judicial assessments and ensure that the rights of both victims and perpetrators are 
appropriately balanced.

In conclusion, while the Ukrainian Criminal Code has made notable strides in 
incorporating mental coercion as a factor excluding criminal liability, there remains 
significant room for improvement. Addressing the definitional and procedural gaps in 
the regulation of mental violence will strengthen the legal system’s ability to deliver 
fair and just outcomes. Collaborative efforts between legal professionals, psychologists, 
and lawmakers are essential to develop a more comprehensive and practical approach 
to mental coercion, ultimately enhancing the protection of individual rights and the 
integrity of the legal system.
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Abstract
This research departs from the legal gap related to the application of the Exclusionary 
Rules of Evidence principle in Indonesia. Currently, there is no explicit regulation that 
prohibits the use of evidence obtained unlawfully, such as through torture, threats, or 
pressure on suspects. This kind of practice is often carried out by law enforcement officials 
to obtain a confession from a suspect and continue the case to trial. Without a clear legal 
mechanism, illegal evidence is often used, which not only harms the rights of suspects, 
but also undermines the principles of justice, weakens legal protection, and damages 
the image of the judiciary in the eyes of the public. This legal vacuum results in human 
rights violations continuing to occur without strict sanctions against the perpetrators 
of violations. This research uses normative juridical method with statutory, conceptual, 
case, and comparative approaches. Analysis is conducted through systematic and 
grammatical interpretation of primary, secondary, and tertiary legal materials. The results 
show the urgency of regulating the Exclusionary Rules principle in KUHAP to ensure that 
only legally obtained evidence can be used in court. As a regulatory model, Indonesia 
can adopt the provisions of Article 359a paragraph (1) letter b of the Dutch Wetboek 
van Strafvordering (WvSv), which provides an explicit mechanism to exclude illegal 
evidence. The implementation of this principle will strengthen the protection of human 
rights, ensure a fair trial process, and increase the accountability and professionalism of 
law enforcement officers in carrying out their duties.

Keywords: Exclusionary rules of evidence; legal protection; suspects..

1.	 Introduction
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The investigation process in the Indonesian criminal justice system often raises 
serious issues related to the protection of human rights. Suspects arrested by the police 
have the right to be examined in accordance with Article 50 of the Criminal Procedure 
Code (KUHAP), which stipulates that the suspect has the right to be immediately 
examined by the investigator, forwarded to the public prosecutor, and the case 
immediately submitted to the court. However, the implementation of this provision 
is often characterized by unfair practices, including physical or psychological violence 
against suspects, in order to accelerate the confession of alleged criminal acts that 
are not necessarily legally proven. This is contrary to the principle of presumption of 
innocence, as stated in Article 8 paragraph (1) of Law No. 48/2009 on Judicial Power, 
which states that every person suspected or charged with a criminal offense shall be 
presumed innocent until a court decision is legally binding.

Furthermore, KUHAP is designed based on the principle of due process of law to 
ensure the fairness of the legal process. This principle includes the suspect’s right not to 
be coerced into providing testimony as stipulated in Article 52 of KUHAP, which states 
that suspects must be treated humanely. The police, as law enforcement officers, have 
a responsibility to protect the rights of suspects. Law No. 2 of 2002 on the Indonesian 
National Police, Article 5 paragraph (1), emphasizes that the police function is to provide 
protection and protection to the community, including suspects. However, in practice, 
torture of suspects often occurs during the investigation stage. (Tiara et al. 2017, p. 38). 
However, reality shows that this right is often ignored. The LBH Jakarta survey (2013-
2016) recorded 37 cases of torture against suspects, while the Kontras report (2023-2024) 
identified 15 cases of wrongful arrest with 23 victims, of which nine experienced physical 
violence (Wiryono & Rastika, 2017). (Wiryono & Rastika, 2024). reflect systematic violations 
of human rights.

Human rights and protection of suspects, from a human rights perspective, 
suspects who are undergoing legal proceedings still have inherent human rights. 
According to Jan Materson, human rights are rights inherent in humans, without which 
humans cannot live in dignity. This is in line with Article 2 of Law No. 39/1999 on Human 
Rights, which affirms that the Indonesian state recognizes, respects and protects the 
human rights of every citizen, including those who are facing legal proceedings. Acts 
of torture by law enforcement officers not only violate the rights of suspects, but also 
violate the principle of due process of law, which is a fair legal process. The human rights 
attached to suspects include fundamental rights such as the right not to be tortured, 
the right to a fair trial, and the right to defend oneself before the law. This is affirmed in 
Article 5 paragraph (1) and Article 6 of Law No. 39/1999, which stipulates that everyone, 
including those who are suspects or accused, is entitled to recognition, guarantees, 
protection, and fair legal certainty. This principle is also reflected in various international 
instruments such as the Universal Declaration of Human Rights (UDHR) and the 
International Covenant on Civil and Political Rights (ICCPR), which Indonesia has ratified 
through Law Number 12 of 2005. However, although the guarantee of human rights 
protection has been explicitly regulated in the law, its implementation in the field still 
faces various challenges. One of them is the high number of violations against suspects 
during the investigation process. Data from LBH Jakarta (2013-2016) shows that violence 
against suspects, including physical and psychological torture, still occurs frequently, 
especially in closed environments such as police stations. In this context, suspects often 
do not have access to lawyers or legal counsel who can protect their rights, even though 
Article 56 of KUHAP stipulates that suspects are entitled to legal assistance from the 
investigation stage.

Furthermore, acts of torture by law enforcement officials are contrary to the 
Indonesian constitution, specifically Article 28G paragraph (2) of the 1945 Constitution, 
which states that everyone has the right to protection from the threat of torture. In 
addition, Article 33 paragraph (1) of Law Number 39 Year 1999 expressly prohibits acts 
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of torture or inhumane treatment by anyone, including state apparatus. In the case 
of violations, the officials involved should be subject to criminal sanctions based on 
applicable legal provisions, as stipulated in Article 351 of the Criminal Code (KUHP) on 
persecution.

This situation suggests the need for a more effective mechanism to protect 
the human rights of suspects during the legal process. One solution that can be 
implemented is to increase oversight of the actions of law enforcement officials, both 
through independent institutions such as Komnas HAM and through strengthening 
internal police mechanisms. In addition, preventive measures such as special training 
for police officers on the principles of human rights and due process of law are needed.

Protecting the rights of suspects should also include easier access to legal aid. In 
many cases, limited access to lawyers means that suspects cannot optimally defend 
themselves, increasing their vulnerability to torture or unfair treatment. For this reason, 
the implementation of free legal aid services as stipulated in Law No. 16/2011 on Legal 
Aid needs to be optimized, especially for suspects from poor communities who cannot 
afford a lawyer.

Ultimately, protecting the human rights of suspects is not only important to 
maintain the integrity of the legal process, but also to ensure that substantive justice is 
achieved. A criminal justice system that ignores human rights not only undermines the 
principle of the rule of law (rechtstaat), but can also undermine public confidence in law 
enforcement institutions.

Another issue that arises is the acquisition of evidence unlawfully. According to R. 
Atang R in his book Criminal Procedure Law: An Introduction, valid evidence is evidence 
that is relevant to the criminal act and can lead to the judge’s belief in the truth of a 
criminal act. (Ranoemihardja, 1980, p. 32).. KUHAP, through Article 184, regulates the types 
of valid evidence, including witness testimony, expert testimony, letters, instructions, 
and testimony of the defendant. However, the definition of ‘valid’ in the collection of 
evidence is not specifically outlined, giving rise to ambiguity.

Judges, based on Article 183 of the Criminal Procedure Code, cannot impose 
punishment if there are not at least two valid pieces of evidence. However, in practice, 
evidence is often obtained by unlawful means, such as torture or intimidation of 
suspects. This action is contrary to the principle of the right of due process, namely 
that investigations and inquiries must be carried out in accordance with the applicable 
procedural law. (Republic of Indonesia, 1981).

The Exclusionary Rules Principle and its Urgency in Indonesia, first introduced 
through the Mapp v. Ohio decision in the United States, states that evidence obtained 
unconstitutionally or unlawfully cannot be used in court.(Leckie, 1997, p. 264).. This 
principle is based on the Fourth Amendment of the US Constitution, which protects the 
public from unlawful searches and seizures. This principle is also reinforced by the fruit 
of the poisonous tree doctrine, which states that evidence derived from illegal sources 
is considered tainted and inadmissible in court. Thus, exclusionary rules not only serve 
as a tool to protect the rights of individuals, but also to encourage compliance by law 
enforcement officials with the applicable rule of law.

The application of exclusionary rules has a strong basis in legal theory. One of 
the justifications is to prevent deterrence rationale. By excluding unlawfully obtained 
evidence, this principle ensures that law enforcement officers do not benefit from 
unlawful acts. In addition, exclusionary rules also reflect the principle of procedural 
fairness, where a fair legal process is considered as important as the final outcome of 
the process.

Some civil law countries, such as the Netherlands, have adopted the principle of 
exclusionary rules to exclude unlawfully obtained evidence. In the Dutch legal system, 
Article 359a paragraph (1) letter b of the Wetboek van Strafvordering regulates the 
mechanism to exclude unlawfully obtained evidence. Dutch courts consider several 
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factors before excluding evidence, including the extent of the offense committed by 
the law enforcement officer and its effect on the fairness of the case. For example, if 
the offense was committed intentionally or resulted in serious harm to individual rights, 
then the evidence will almost certainly be excluded.

Other countries have similar approaches. In Germany, the principle of 
Beweisverwertungsverbot (prohibition on the use of evidence) allows courts to exclude 
evidence obtained in violation of the law. This approach not only protects the rights 
of the suspect but also maintains the integrity of the legal system itself. In Canada, 
a similar arrangement is contained in Article 24(2) of the Canadian Charter of Rights 
and Freedoms, which authorizes courts to exclude evidence obtained in violation of an 
individual’s constitutional rights.

Indonesia, as a state of law, can learn from the experience of these countries. 
Currently, KUHAP has not explicitly regulated the principle of exclusionary rules. In fact, 
this regulation is very important to protect the rights of suspects, prevent violations 
of the law by law enforcement officials, and ensure that the legal process runs in 
accordance with the principle of due process of law. Without this principle, evidence 
obtained through torture, threats, or other unlawful acts can still be used in court, which 
not only harms the suspect but also weakens public confidence in the criminal justice 
system.

In the Indonesian context, this principle is relevant to apply given the high number 
of reports of violations committed by law enforcement officials in the investigation 
process. Data from the Commission for the Disappeared and Victims of Violence (Kontras) 
shows that during 2023-2024, there were 15 cases of wrongful arrest accompanied 
by torture. In this situation, the application of exclusionary rules will be an important 
step to encourage accountability of the authorities and strengthen legal protection for 
suspects.

In addition, the application of exclusionary rules will also have a positive impact on 
the justice system as a whole. By excluding unlawfully obtained evidence, the Indonesian 
justice system can establish clearer and more transparent legal standards. This will also 
force law enforcement officials to improve their professionalism and adhere to the rule 
of law.

However, the application of the exclusionary rules principle in Indonesia needs 
to be accompanied by systemic changes in the KUHAP. One of the first steps that can 
be taken is to introduce a judicial review mechanism for the evidence in question. This 
mechanism allows judges to assess the validity of evidence before it is used in court. In 
addition, there needs to be intensive training for law enforcement officials on human 
rights principles and legal procedures. This approach will not only improve the quality of 
investigations but also ensure that the rights of suspects are maximally protected. Until 
now, KUHAP has not explicitly regulated the principle of exclusionary rules, although this 
regulation is very important to protect the rights of suspects and prevent violations of the 
law by law enforcement officials. By adopting the exclusionary rules principle, Indonesia 
can ensure that evidence used in court is actually obtained legally and according to 
procedures, thus ensuring justice for all parties involved in the criminal justice system.

The purpose of this article is to analyze the protection of human rights of suspects 
in the Indonesian criminal justice system, with a specific focus on the principle of 
exclusionary rules. The study aims to highlight existing shortcomings in the legal 
framework, address the challenges in the practical implementation of human rights 
protections during investigations, and propose reforms to the Criminal Procedure Code 
(KUHAP) to ensure compliance with international human rights standards. The author 
recommends reforming the KUHAP by incorporating the exclusionary rules principle 
as an integral part of the Indonesian criminal procedure law system. This step will not 
only increase the accountability of law enforcement officials, but also strengthen the 
protection of human rights in the criminal justice process.
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2.	 Materials and Methods
TThe type of research that researchers use is in the form of normative juridical 

research, which is research that focuses on examining the application of positive legal 
rules or norms. (Suyanto, 2023, p. 2). The research approach used includes several 
relevant types (Rifa’i et al., 2023, p. 9).. A statutory approach was taken to examine laws 
and regulations relating to the criminal justice system in Indonesia, such as the Criminal 
Procedure Code (KUHAP), Law No. 48/2009 on Judicial Power, and Law No. 39/1999 on 
Human Rights. A conceptual approach is applied to understand legal theories and 
concepts, such as due process of law and exclusionary rules, in the context of criminal law. 
In addition, a case approach is used to analyze related jurisprudence, both domestically 
and internationally, including the case of Mapp v. Ohio which became the foundation 
of the fruit of the poisonous tree doctrine. This approach is also strengthened by a 
comparative approach, which aims to compare the regulation and implementation of 
exclusionary rules in other countries, such as the United States, the Netherlands, and 
Germany, in order to find a model that suits the needs of the Indonesian legal system.

The types of legal materials used in this research are divided into three main 
categories (Benuf & Azhar, 2020, p. 23). First, primary legal materials include legislation 
and jurisprudence as authoritative sources of law, as explained by Peter Mahmud. 
These sources include KUHAP, Law No. 48/2009, Law No. 39/1999, and other relevant 
regulations. Second, secondary legal materials consisting of literature, including books, 
journal articles, theses, and dissertations that discuss the topic of criminal procedure 
law, human rights, and exclusionary rules. Supporting data from the internet is also used 
to complete this study. Third, tertiary legal materials used as additional references, such 
as legal dictionaries, the Big Indonesian Dictionary (KBBI), and Black’s Law Dictionary, 
to provide definitions and strengthen legal arguments.

By using this method, this research is expected to identify gaps in Indonesia’s 
legal arrangements related to exclusionary rules, as well as provide applicable 
recommendations to strengthen the protection of human rights in the criminal justice 
process.

3.	 Result and Discussion
3.1.	 Analysis of the application of exclusionary rules of evidence in the 

Indonesian legal system
The principle of exclusionary rules of evidence aims to prohibit the use of evidence 

obtained illegally in the criminal justice process. (Fadhli, 2024, p. 85). This principle 
has its roots in the protection of human rights, ensuring that the legal process runs 
in accordance with the principles of due process of law and substantive justice. In the 
context of the Indonesian legal system, this principle has not been explicitly regulated in 
the Criminal Procedure Code (KUHAP), although its urgency is increasingly felt to close 
legal loopholes that allow illegal evidence to be used in court.

KUHAP, as the main legal framework in Indonesian criminal procedure, only 
regulates the types of valid evidence in Article 184, such as witness testimony, expert 
testimony, letters, instructions, and testimony of the defendant. However, this regulation 
does not explain in detail the process of obtaining evidence and does not provide strict 
limits on the use of evidence obtained through unlawful means, such as torture, threats, 
or intimidation. This lack of regulation opens up opportunities for abuse of authority by 
law enforcement officials, which in turn can undermine the principles of justice and 
harm the rights of suspects.

In practice, illegally obtained evidence is often used in Indonesian courts. This 
is contrary to internationally recognized principles, such as those applied in civil and 
common law countries, where illegal evidence is generally excluded from trials to 
preserve the integrity of the judicial process. For example, cases of torture of suspects to 
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extract confessions are often not accompanied by strict sanctions against officers who 
violate the law. As a result, evidence resulting from such acts continues to be used as 
the basis for court decisions. (Prasetyo & Herawati, 2022, p. 408)..

Although Indonesia has ratified the Convention Against Torture (CAT) through 
Law Number 5 Year 1998, the application of the principles of protection against torture 
has not been fully integrated into the national legal system. (Ardya, 2023, p. 11). One 
significant gap is the absence of a clear mechanism to evaluate the validity of evidence 
in relation to the way it was obtained. This is in contrast to countries such as the 
Netherlands, which explicitly regulates the exclusionary rules principle in the Wetboek 
van Strafvordering (WvSv), where judges have the authority to reject evidence that has 
been unlawfully obtained (Ramadhina et al., 2015). (Ramadhina et al., 2022, p. 841).

To address this issue, the application of exclusionary rules in Indonesia could 
be an important solution to ensure that only legally obtained evidence can be used 
in the judicial process. This principle could also encourage law enforcement officials 
to better respect the rights of suspects during the investigation process. In addition, 
the integration of this principle into KUHAP could provide a clearer legal framework for 
judges in evaluating the validity of evidence. Thus, the application of the exclusionary 
rules principle will not only strengthen the protection of human rights, but also improve 
the integrity and public confidence in the Indonesian criminal justice system.

1. Regulation of Exclusionary Rules in Indonesia: The principle of exclusionary rules 
of evidence is a doctrine that aims to prohibit the use of unlawfully obtained evidence in 
the judicial process. This doctrine has developed in various international legal systems, 
such as the United States and European countries, as part of the protection of human 
rights and the application of the principle of due process of law. In Indonesia, although 
this principle has not been explicitly regulated in the criminal procedure law, the urgency 
of its application is increasingly felt to close the legal loopholes that allow the use of 
illegal evidence in the court process. (Djiwandono et al., 2024, p. 12068). Indonesian legal 
regulation, as stipulated in the Criminal Procedure Code (KUHAP), has not provided a 
clear definition of the validity of evidence in the context of how it was obtained. As a 
result, evidence obtained through torture, intimidation, or other unlawful acts still has 
the potential to be used in court. This condition not only violates the principle of justice, 
but also harms parties facing legal proceedings, especially suspects who are vulnerable 
to human rights violations. In that context, this analysis aims to review the deficiencies 
in the Indonesian legal system regarding the regulation of evidence, as well as provide 
recommendations to strengthen the application of the exclusionary rules principle. 
Using statutory, conceptual, case law and comparative approaches, this analysis seeks 
to illustrate how this principle can be integrated into the Indonesian legal system.

The integration of the exclusionary rules principle will not only improve the 
integrity of the Indonesian criminal justice system, but also provide stronger protection 
of individual rights in the legal process, in accordance with the values contained in 
national law and international instruments that Indonesia has ratified. (Rai & Salsabila, 
2020, p. 5).

The Criminal Procedure Code (KUHAP) is the main guideline in the implementation 
of the criminal justice process in Indonesia. However, KUHAP does not explicitly regulate 
illegally obtained evidence, including statements given by suspects under duress, torture, 
or other unlawful acts. Article 184 of KUHAP only mentions the types of valid evidence, 
namely witness testimony, expert testimony, letters, instructions, and testimony of the 
defendant. (Fahlevy, 2022). However, a more detailed explanation of how such evidence 
should be obtained, including limitations on the validity of collection procedures, is not 
explicitly spelled out in this article or elsewhere in KUHAP.

This lack of regulation regarding evidence obtained illegally opens up opportunities 
for abuse of authority by law enforcement officials. In some cases, evidence obtained 
through unauthorized methods, such as torture of suspects or intimidation of witnesses, 
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could be a solution to close this legal gap, while strengthening the protection of the 
rights of suspects in the criminal justice process.

Law Number 7 of 2020 provides more specific arrangements regarding the 
validity of evidence used in the Constitutional Court (MK) trial by emphasizing that 
evidence must be obtained legally and in accordance with legal provisions. (Republic 
of Indonesia, 2020). This provision aims to maintain the integrity of the judicial process 
and ensure justice for all parties involved. Article 36 emphasizes that the evidence 
used must be legally accountable for its acquisition. If evidence is obtained through 
unlawful means, it cannot be considered valid and cannot be used in the trial process. 
In addition, Article 36 also gives the Constitutional Court the authority to determine 
whether or not the evidence presented in the trial is valid. This provision provides 
clearer direction on the need to uphold standards of validity of evidence in the judicial 
process. The regulation not only highlights the importance of the substantial validity of 
evidence, but also emphasizes that the means of obtaining evidence must comply with 
the principles of due process of law and uphold human rights. This is relevant given the 
various reports of abuse of authority by law enforcement officials in obtaining evidence, 
such as torture of suspects or manipulation of electronic data. (Zubairy, 2021, p. 275). This 
provision in the Constitutional Court Law reflects the early adoption of the exclusionary 
rules principle in the Indonesian legal system, although its scope is still limited to trials 
at the Constitutional Court. This provision shows a progressive step in overcoming the 
legal vacuum regarding illegally obtained evidence. However, the implementation of 
this provision only applies within the scope of the Constitutional Court and has not yet 
penetrated into the realm of criminal justice in general. This poses a serious challenge, 
especially in criminal cases, where evidence obtained in violation of the law is often still 
used in trials in general courts.

The existence of Article 36 in the Constitutional Court Law could set an important 
precedent for wider application throughout the Indonesian judicial system. By extending 
the scope of this rule to the general courts, the Indonesian legal system can better 
protect the rights of individuals while ensuring that legal proceedings are conducted 
in accordance with the principles of legality and substantive justice. This move is also 
in line with efforts to improve the integrity of the justice system through strengthening 
evidence evaluation mechanisms at all levels of court.

The Draft Law on Criminal Procedure, which was submitted by the government 
on March 6, 2013, pays greater attention to the regulation of valid evidence. In Article 
175 paragraph (2), it is emphasized that valid evidence must be obtained unlawfully. 
(Situmorang, 2018, p. 433).. The types of evidence regulated include evidence, letters, 
electronic evidence, expert testimony, witness testimony, defendant’s testimony, and 
judge’s observation. (Adhirajasa & Diningrat, 2024, p. 44).. Although this provision is more 
complete than the KUHAP, the limitations on unlawful acts in the process of obtaining 
evidence still need to be formulated more clearly. Without such limitations, the risk 
of abuse of authority by law enforcement officials remains high, thus threatening the 
protection of human rights in the criminal justice system.

3.2. Analysis of problems that prejudice the rights of suspects due to the 
unregulated exclusionary rules

The process of examining suspects in the investigation stage has an important role 
in determining the continuation of a criminal case. The rights of the suspect during the 
examination process have been guaranteed by the Criminal Procedure Code (KUHAP). 
Article 52 of KUHAP states that in the process of investigation and trial, the suspect or 
defendant has the right to provide information freely to the investigator or judge. In 
addition, Article 66 of KUHAP emphasizes that the suspect or defendant is not burdened 
with the obligation of proof. These two provisions emphasize that the suspect cannot be 
forced to give a confession or prove his guilt. This means that investigators do not have 
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the authority to carry out coercive actions in order to obtain information or confessions 
from suspects.

However, in practice, this provision is often violated. One of the important components 
in the investigation stage is the Berita Acara Pemeriksaan (BAP), as stipulated in Article 
117 paragraph (2) of KUHAP. This article states that the suspect’s statement must be 
given freely and in accordance with the reality he/she experienced, and the investigator 
is obliged to record the statement accurately and without manipulation. However, 
irregularities often occur in its implementation. Law enforcement officials, especially 
the police, often use pressure, violence, or threats to force suspects to confess or hand 
over evidence. This is done to speed up the investigation process and complete the case 
file so that it can be immediately submitted to the prosecutor’s office. In fact, the BAP 
is an important document that is the basis for making an indictment by the prosecutor 
and a reference for judges in deciding cases. Therefore, if the BAP is obtained through 
unlawful means, the validity of the indictment and court decision can be questioned.

In this case, M. Yahya Harahap, in his book Discussion of Problems and Application 
of KUHAP Investigation and Prosecution, explains that BAP obtained through violence, 
pressure, threats, or extortion is an invalid document. The invalidity of this BAP will have 
an impact on the subsequent legal process, so that it can interfere with substantive 
justice in handling criminal cases.(Harahap, 2009, p. 137).

In addition, Indonesia has actually ratified the Optional Protocol to the Convention 
Against Torture (OPCAT) through Law Number 5 of 1998 on the Ratification of the 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (CAT). This convention obliges states to prevent torture and inhumane 
treatment of anyone, including suspects. However, despite this ratification, the practice 
of torture by police officers during questioning continues. This violence is often aimed 
at unlawfully obtaining evidence or confessions, to the detriment of the suspect’s rights 
that should be protected by law.

The absence of exclusionary rules in the Indonesian legal system is one of the 
main causes of this problem. Without an explicit regulation, evidence obtained through 
unlawful acts can still be used in court. This not only harms the suspect, but also 
undermines the principles of due process of law and substantive justice that should be 
the cornerstone of the criminal justice system.

3.3.	 Legal comparison of exclusionary rules of evidence between the 
Netherlands and Indonesia

The regulation of exclusionary rules of evidence in the Netherlands and Indonesia 
has some similarities and differences that reflect the characteristics of each legal system. 
The following are the main points of comparison:

First, both the Netherlands and Indonesia follow an inquisitorial criminal justice 
system, which is non-adversarial. In this system, the judge has an active role in examining 
the facts presented during the trial, analyzing the relevance of the applicable laws, and 
providing a verdict based on an objective assessment of all the evidence presented. This 
characteristic places the judge as the main controller of the trial process, in contrast to 
the adversarial system which bases proof on the competition between the litigating 
parties.

Secondly, there are significant differences in the stages of the investigation and 
the documentation of the process. In the Netherlands, under the inquisitorial system, 
prosecutors are required to carefully document each stage of the investigation. This 
document serves as an official record containing details of the investigation process, 
including the reasons and methods used during the investigation. The file has a dual 
function: it serves as a supporting document for the prosecutor in formulating charges 
and as a map of the investigation for interested judicial officials. As such, transparency 
and accountability at every stage of the investigation is a key focus.
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On the other hand, Indonesia has different arrangements in the investigation stage 
and coordination between the public prosecutor and the investigator. Under Article 
92 of the Regulation of the Attorney General of the Republic of Indonesia PER-036/1/
JA/09/2011, public prosecutors are appointed to monitor the progress of a case through 
coordination with investigators. The role of the prosecutor in this context includes the 
preparation of a case matrix, expressing a legal opinion on the completeness of the case 
file, and drafting an indictment plan. In practice, the prosecutor will only forward a case 
to trial if the case file has been declared complete (P-21). Unlike the Netherlands, the 
primary responsibility for documenting the investigation process in Indonesia lies with 
the investigator, not the prosecutor.

From this comparison, it can be seen that the Netherlands pays greater attention 
to the documentation of the investigation process as an integral part of its inquisitorial 
system. In contrast, Indonesia places more emphasis on coordination between 
prosecutors and investigators to ensure the completeness of the file before the case is 
submitted to the court. (Republik Indonesia, 2011). These differences reflect the distinctive 
legal approaches in balancing the principles of fairness with the efficiency of the judicial 
process in each country.

According to Romli, the criminal justice system in the Netherlands is based on 
the constitution which stipulates that general criminal law, military criminal law, the 
administration of justice, and the judicial system must be subject to statutory provisions. 
One of the main characteristics of the Dutch legal system is the application of the 
principle of legality, which is a fundamental principle in the European Civil Law legal 
tradition. The Netherlands also uses an inquisitorial justice system, where the criminal 
justice process is seen as a mechanism that must be conducted legitimately to achieve 
rational and impartial truth and justice.

In the Dutch legal system, law is seen as a rational instrument based on scientific 
methods to find the truth and realize justice. Thus, law is considered a science because 
it is based on rational decisions that use logic and balanced analysis to produce justice. 
Therefore, the entire judicial process, from investigation to prosecution, must follow 
predetermined legal rules.

As a consequence of the inquisitorial system, the public prosecutor has a central 
and dominant role in every stage of the criminal justice process in the Netherlands.
(Zunaidi & Najih, 2020, p. 12).. The public prosecutor is not only in charge of giving orders 
to the police regarding investigative steps, but also has the authority to decide whether 
a case will be forwarded to court or terminated. In exercising its authority, the public 
prosecutor is based on the principle of expediency, which allows the prosecution of a 
case to be stopped if the criminal offense is considered minor or if continuing the legal 
process does not meet the public interest. In addition to the principle of expediency, the 
public prosecutor is also guided by the principle of opportuniteitsbeginsel, which gives 
the public prosecutor the freedom not to bring a case to court or to resolve it in another 
way at his or her discretion.

This discretion of the public prosecutor is regulated in both material criminal law 
(Wetboek van Strafrecht or Sr) and formal criminal law (Wetboek van Strafvordering 
or Sv). These provisions reflect the flexibility of the Dutch legal system in balancing the 
interests of substantive justice and the efficiency of the criminal justice system.

The Netherlands, as a country that adheres to the Civil Law legal system, has a 
major influence on the development of law in Indonesia. In the context of the application 
of the exclusionary rules principle, the Netherlands regulates the treatment of illegally 
obtained evidence through a special provision stipulated in Article 359a paragraph (1) 
letter b of the Wetboek van Strafvordering (WvSv), part of the Dutch criminal procedure 
law. (Ramadhina et al., 2022, p. 387).. Unlike the United States, which largely bases this 
principle on court precedent, the Netherlands regulates it in detail in law. Provisions 
related to the acquisition of evidence are also contained in the WvSv, which includes 
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is still submitted to the court and even used as a basis for decision making. This practice 
contradicts the principle of due process of law, which demands that every step in the legal 
process is carried out in accordance with the applicable legal rules. This indecisiveness 
creates legal loopholes that can result in human rights violations, especially the right of 
suspects to be treated fairly and humanely.

In addition, KUHAP also does not provide an operational definition of the term 
«legal» in Article 184 paragraph (1). This lack of clarity has led to various interpretations 
among law enforcement officials and courts. For example, although Article 52 of KUHAP 
stipulates that suspects may not be coerced into giving testimony, there is no mechanism 
in KUHAP that regulates sanctions for officers who violate this provision. As a result, 
there are many cases where confessions obtained through physical or psychological 
pressure are still used in trials, even becoming the main evidence for sentencing.

Another weakness found in KUHAP is the absence of a clear mechanism to evaluate 
the validity of evidence during the trial process. Unlike legal systems in several other 
countries that apply the exclusionary rules principle, KUHAP does not have a regulation 
that explicitly prohibits the use of evidence obtained through illegal means. This is 
contrary to the principle of substantive justice, which demands that only legitimate and 
legally obtained evidence can be used to enforce the law.

This highlights the need for reforms in KUHAP to close these legal loopholes. For 
example, the draft law on criminal procedure (RUU HAP) proposed by the government 
in 2013 provides more detailed arrangements regarding the validity of evidence. The bill 
emphasizes that valid evidence must be obtained without violating the law. However, the 
implementation of this principle requires further elaboration, especially regarding the 
limits of actions that are considered unlawful in obtaining evidence. Clearer regulation 
of legally obtained evidence is essential to maintain the integrity of the criminal justice 
process. Without strict regulation, the risk of human rights violations, abuse of authority 
by officials, and court decisions that undermine justice will continue. Thus, the reform 
of KUHAP to incorporate the principle of exclusionary rules as part of the Indonesian 
criminal law system is an urgent step that cannot be delayed.

In contrast to the Criminal Procedure Code, Law No. 48/2009 on Judicial Power 
provides that the evidence used in the trial must meet the legal criteria. Article 6 
paragraph (2) states that «no one shall be sentenced to punishment except on the basis 
of valid evidence according to law.» This provision is in line with the principle of due 
process of law, which emphasizes the importance of gathering evidence in accordance 
with legal procedures to ensure justice for the parties involved in the judicial process. 
This provision demonstrates an effort to ensure that criminal trials focus not only on the 
final outcome of the verdict, but also on the validity of the evidentiary process underlying 
the verdict. This principle reinforces that the evidence used must be generated through 
legal means and not violate the rights of the suspect, such as freedom from pressure or 
torture that often occurs during the investigation stage. However, this arrangement still 
has weaknesses because it does not explicitly explain the mechanism for evaluating the 
validity of evidence obtained through unlawful means. In practice, valid evidence is often 
only assessed by its type, not the way it was obtained. This can lead to legal loopholes, 
where evidence obtained in violation of human rights is still used in the trial process 
because there are no rules governing the testing mechanism. (Eddyono & Napitupulu, 
2014, p. 87). In addition, Law No. 48/2009 does not give judges direct authority to reject 
evidence obtained illegally. Judges are only tasked with ensuring that evidence is in 
accordance with the law, but the interpretation of the validity of the acquisition process 
is not regulated in detail. This lacuna provides room for practices of abuse of authority by 
law enforcement officials, which is contrary to the principle of due process of law.

To address these weaknesses, more specific arrangements are needed to ensure 
that evidence used in court is not only valid in type, but also obtained through unlawful 
means. The adoption of the exclusionary rules principle in the Indonesian legal system 
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several chapters such as Chapter IV on Information Gathering, Chapter V on Searches, 
Chapter VI on Recording of Conversations, Chapter VII on ITE-Based Investigations, and 
Chapter VIII on Data Requests.

Article 36e of the Wetboek van Strafrecht (WvS), which is the Dutch material 
criminal law, explains that evidence is considered illegal if law enforcement officers 
violate the provisions of the criminal procedure, act without a warrant, or ignore legal 
principles such as not using force and maintaining fairness in the process of collecting 
evidence. In addition, evidence obtained by violating investigative procedures is also 
considered invalid. However, the exclusionary rule in the Netherlands is not automatically 
applied to all illegal evidence. Judges have the discretion to determine the appropriate 
course of action based on the violations found. The choice of action includes (Borgers & 
Stevens, 2010, p. 46):

1)	 Giving the prosecutor the opportunity to correct administrative errors, as 
provided for in Article 199 WvSv.

2)	 Stating that there were irregularities in the collection of evidence but 
without serious consequences to the evidence, as provided for in Article 349 paragraph 
(1) WvSv.

3)	 Provides for a reduction of sentence to the accused if the offense is deemed 
serious but does not completely nullify the validity of the evidence. If there is a causal 
link between the offense and the evidence, the evidence may be excluded, as provided 
for in Article 349a paragraph (1) WvSv.

4)	 Dismiss the charges if the seriousness of the offense is deemed to threaten 
the principle of a fair trial, as set out in Article 359a (3) WvSv.

5)	 The application of this principle in the Netherlands is highly dependent 
on the judgment of the judge in charge. This shows that the exclusionary rules in the 
Netherlands are flexible and adapted to the context of each case. Judges have a central 
role in ensuring that evidence used in court meets standards of fairness, including 
protecting defendants from unlawful treatment during the legal process.

The principle of exclusionary rules in Dutch criminal procedure law aims to 
eliminate evidence obtained through violence or other unlawful methods. (Sriwidodo, 
2020, p. 71). This principle also provides protection for the human rights of the accused 
by ensuring that the judicial process is fair and in accordance with the law. In addition, 
the application of this principle is a preventive measure to prevent the recurrence of 
unlawful practices by law enforcement officials. By granting discretion to judges, the 
Dutch judiciary avoids the role of legitimizing the practice of illegally obtaining evidence, 
thereby strengthening public confidence in the judicial system.

3.4.	 Implementation of the exclusionary rules of evidence principle in 
Indonesia

This could be an important step in strengthening the protection of human rights 
and improving the integrity of the criminal justice system. This principle aims to prohibit 
the use of evidence obtained unlawfully, including through torture, threats, intimidation 
or other unlawful acts. To adopt this principle, an implementation model that is tailored 
to the characteristics of the Indonesian legal system, which adheres to the civil law 
tradition with an inquisitorial approach, is required. (Baehaki, 2024, p. 5)..

1). Adjustments in the Legislative Framework
The first step in implementing this principle is to explicitly include exclusionary 

rules in the revised Criminal Procedure Code (KUHAP). This regulation can adopt the 
provisions as stipulated in the Wetboek van Strafvordering (WvSv) in the Netherlands, 
where evidence obtained illegally is excluded from the trial. (Agustini & Hadjar, 2024, p. 
1316).. The revision of the KUHAP could include a provision stipulating that:

1)	 Evidence obtained unlawfully cannot be used in court.
2)	 Judges are authorized to assess the validity of evidence based on the process 
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of obtaining it.
3)	 The mechanism for evaluating the validity of evidence is accompanied by 

sanctions for officers who violate legal procedures.
2). Strengthening the Role of Judges in Assessing the Validity of Evidence
As part of the inquisitorial system, judges in Indonesia have the authority to 

examine and assess evidence presented at trial. In the new model, this role should be 
expanded by giving judges the authority to actively evaluate whether evidence was 
obtained through legal or unlawful means. This is in line with the concept of judicial 
control applied in other countries, such as the Netherlands, where judges act as the 
main watchdog in maintaining the fairness of the judicial process.

3). Establishment of Grievance and Oversight Mechanism
To ensure effective implementation of the exclusionary rules, a grievance 

mechanism is needed that allows suspects or legal counsel to report allegations of 
torture or other violations during the investigation process. This mechanism can involve 
independent institutions such as Komnas HAM or the Ombudsman to investigate 
alleged violations. In addition, internal supervision in the police and prosecutor’s office 
needs to be strengthened to prevent unlawful practices.

4). Training and Education for Law Enforcement Officials
The application of the exclusionary rules principle must be supported by a 

strong understanding among law enforcement officials, including police, prosecutors, 
and judges. (Mertens & Wasserstrom, 1981, p. 365). Therefore, intensive training on 
the principles of due process of law, protection of human rights, and procedures for 
obtaining valid evidence is needed. This training not only improves the professionalism 
of law enforcement officers, but also prevents abuse of power.

5). Sanctions to Improve Accountability
As part of the new model, the application of this principle must be accompanied 

by strict sanctions against officials who are proven to have violated legal procedures in 
obtaining evidence. Such sanctions should not only be administrative but also criminal, 
so as to provide a deterrent effect and increase accountability in the law enforcement 
process.

5.	 Conclusions
Until now, Indonesia has no explicit regulation regarding the application of the 
Exclusionary Rules principle, which has an impact on the weak protection of the rights 
of suspects in the criminal justice process. Without a clear legal mechanism to exclude 
evidence obtained unlawfully, law enforcement officials can easily utilize a suspect’s 
confession obtained through pressure or violation of the law as a basis for proof. This 
practice not only harms the suspect, but also undermines the principles of justice and 
damages the image of the judiciary. For this reason, concrete steps are needed by 
regulating the Exclusionary Rules principle in the KUHAP, taking inspiration from the 
provisions of Article 359a paragraph (1) letter b of the Wetboek van Strafvordering (WvSv) 
in the Netherlands which expressly excludes evidence obtained illegally. In addition to 
providing a clear legal basis, this regulation can reduce the number of human rights 
violations in the investigation process, prevent the practice of torture, and create a 
deterrent effect for law enforcement officials who violate the rules. Thus, the Indonesian 
legal system will be able to guarantee the protection of human rights, ensure a judicial 
process that is in accordance with the principle of due process of law, and increase public 
confidence in judicial institutions.

Recommendations for a New Model Implementing Exclusionary Rules of Evidence 
in Indonesia: 

The application of exclusionary rules of evidence in Indonesia could be a strategic 
step to improve the criminal justice system, particularly in protecting human rights 
and enhancing substantive justice. This principle aims to prohibit the use of evidence 
obtained through unlawful means, such as torture, threats, or violations of investigative 
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procedures. Although it has not been explicitly regulated in the Criminal Procedure 
Code (KUHAP), the application of this principle is very relevant to fill the legal gap that 
allows abuse of authority by law enforcement officials. (Lutfian, 2018, p. 89).

The model for applying the exclusionary rules principle must consider the 
characteristics of the Indonesian legal system which is based on civil law and uses an 
inquisitorial approach. Therefore, it is necessary to develop a comprehensive regulatory 
framework in KUHAP that includes mechanisms for assessing the validity of evidence 
by judges, sanctions for violations of the law by officials, and supervisory procedures 
to ensure compliance with the principle of due process of law. By adopting regulatory 
elements from countries such as the Netherlands, which has implemented this 
principle through the Wetboek van Strafvordering (WvSv), Indonesia can build a more 
fair, transparent and accountable legal system.
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Abstract
The article examines the issue of using an expert’s opinion as a procedural source 

of evidence of receipt of funds in the form of an unlawful benefit by an official. The 
relevance of the topic is evidenced by the need to update the current legislation in the 
field of forensic examinations for the purpose of high-quality pre-trial investigation and 
trial, in particular, through the prism of the Ukrainian society’s requirement to cleanse the 
state apparatus from corruption, effectively combat criminal offenses, and improve the 
current crime situation. Another factor is the rapid development of all spheres of public 
life. This is manifested on the one hand in the improvement and complication of the 
processes of proving the parties’ positions in court and, on the other hand, in the massive 
introduction of computer information technologies into everyday life, the automation of 
many types of work processes, the spread of artificial intelligence technology, and its 
obvious potential. In the case of forensic examination and obtaining an expert opinion 
based on its results, the development of social relations and technology has a negative 
impact if ignored, but at the same time offers great potential for improving the process 
of proof. The purpose of the article is to study the specific aspects of using an expert’s 
opinion when proving the receipt of funds in the form of an unlawful benefit by an 
official. As a result of achieving the objective, a method for addressing the identified 
negative factors has been proposed, which involves amending existing legislation or 
introducing new regulations in areas requiring legal oversight. In general, the study 
contributes to the study of the use of an expert opinion in proving the receipt of funds 
in the form of an unlawful benefit by an official. Outlining the legal characteristics of an 
expert opinion and examining the practice of its use in proving a corruption crime.

Keywords: expert conclusion; forensic examination; criminal proceedings; receipt 
of monetary funds as an unlawful benefit by an official. 

1.	 Introduction
All evidence holds significance in proving a criminal offense, serving as primary 

in some cases and supplementary in others. Participants in criminal proceedings must 
maintain a comprehensive understanding of evidence collection sources. The expert 
conclusion occupies a pivotal role in substantiating a significant portion of criminal 
offenses, necessitating its creation through a properly regulated legislative procedure. 
This source of evidence plays a particularly critical role in proving the receipt of monetary 
funds as an unlawful benefit by an official, a criminal offense punishable under Art. 368 
of the Criminal Code of Ukraine.

According to the lawmaker, an expert opinion is a thorough explanation of the 
expert’s study, conclusions based on those findings, and rational responses to the 
expert’s questions (Criminal Procedure Code of Ukraine, 2024, Art. 101).

In order for the expert conclusion to be recognized as admissible in proving the 
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receipt of monetary funds as an unlawful benefit by an official, it must contain the 
following information: who conducted the examination, at what location, when, and on 
what grounds; a list of individuals present during the examination; a list of questions 
to which the expert was to provide answers; a detailed description of all materials 
obtained by the expert, as well as those used by them; a thorough description of the 
research conducted, including the methods applied, results, and expert evaluations; 
and substantiated answers to each question (Criminal Procedure Code of Ukraine, 2024, 
Art. 102).

The idea and process for getting an expert opinion in criminal proceedings have 
also been heavily regulated by the lawmaker. The term makes clear that it is prepared 
following the completion of a forensic expert examination.

The Law of Ukraine “On Forensic Expertise” is the normative document that 
establishes the process for carrying out forensic investigations and formulating expert 
opinions. In order to reach the necessary conclusion on matters that are currently or 
will be the subject of judicial consideration in the future, it defines forensic examination 
as an investigation based on pertinent specialized knowledge in the fields of science, 
art, technology, and crafts regarding specific phenomena, objects, and processes (On 
Forensic Expertise, 2024, Art. 1).

Other legislative acts regulating the issues of forensic examination and expert 
opinions are the Instruction on the appointment and conduct of forensic examinations 
and expert studies and the scientific and methodological recommendations on the 
preparation and appointment of forensic examinations and expert studies (hereinafter 
- the instruction and scientific and methodological recommendations). The instruction 
classifies the main types of forensic examinations, which include: “forensic, commodity, 
psychological, engineering, art, economic, military, intellectual property, forensic 
veterinary, historical, archaeological, gemmological.” Another classification provides for 
the division of forensic examinations into primary, commission, repeated, comprehensive, 
and additional” (On Approval of the Instruction on Appointment and Conduct of Forensic 
Examinations, 2024, clause 1.2, sub-cl. 1.2.13.). In the course of proving the criminal offense 
under investigation, the following subtypes of forensic examinations are mostly carried 
out: portrait examination; linguistic examination of speech; examination of video and 
sound recordings; handwriting examination; technical examination of documents.

The aim of this article is to examine the specific aspects of utilizing an expert 
opinion in proving the receipt of funds as an unlawful benefit by an official. To achieve 
this objective, it is essential to address the research task, which involves studying the 
legal characteristics of an expert opinion, analysing the practice of its use as evidence 
in proving the commission or non-commission of the corruption offense under 
consideration, and its influence on relevant judicial decisions. Based on the outcomes of 
this analysis, the author identifies several aspects that require attention during forensic 
examinations and the formulation of expert opinions based on their results. These 
factors significantly impact both the standards of criminal justice administration and 
the proof of an official’s receipt of funds as an illegal advantage.

2.	 Materials and Methods
The study of the expert’s opinion as a procedural source of evidence for the receipt 

of funds in the form of an unlawful benefit by an official was conducted in several stages. 
In the preparatory stage, the research topic was chosen, the objectives and goals of 
the study were formulated, and the methods of scientific inquiry were selected. The 
informational stage involved searching for and reviewing literature, examining the 
opinions of scholars, and analysing court practices. Additionally, a synthesis of personal 
practical experience was undertaken. The purpose of the narrative stage was to write 
the paper and formulate conclusions.

The main material was presented in a structured sequence. Initially, the legal 
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characterization of the expert’s opinion as a procedural source of evidence in the 
corruption offense under examination was discussed. The author then analysed the 
primary types of forensic examinations appointed to obtain an expert opinion during 
the process of proving the receipt of funds as an unlawful benefit by an official. Based 
on the findings of the study, the author proposes improvements to the use of expert 
opinions as evidence in criminal cases. 

Researching any issue is impossible without the application of scientific cognition 
methods. The system of scientific cognition methods is intricate and multifaceted, 
providing researchers with a broad array of methodological tools to address specific 
issues. Given its diversity, each scientific work utilizes a unique set of methods. The 
selection of these methods is influenced by various factors and directly affects the quality 
and outcome of the research. In the study of the expert’s opinion as a procedural source 
of evidence for the receipt of funds in the form of an unlawful benefit by an official, the 
following methods were employed:

• the dialectical method enabled the analysis of the use of expert opinion in the 
examined criminal proceedings through its development. This procedure was made 
easier by the dialectical method’s categories, which helped to identify the traits and 
attributes of objective reality. The quality category gave researchers a way to describe 
the full topic of the study. The content category aided in the investigation of the shape 
that emerged in the expert’s view as the ultimate result of the pertinent formulation 
process. The category of negation was utilized to support the need for legislative 
framework enhancements, particularly the development of new laws that conform to 
modern standards while maintaining those that are still pertinent;

• the comparative legal method was employed to examine the regulatory 
framework pertaining to the issue under investigation. The author presents the key 
principles from the legislation and analyzes the process of formulating an expert opinion 
through the lens of its properties and underlying patterns;

• the methods of analysis and synthesis were utilized in the study. The analysis 
allowed for the examination of contemporary practical approaches to using an expert 
opinion in proving the receipt of funds as an unlawful benefit by an official. Specifically, 
the author reviewed court practices regarding the use of expert opinions and their 
evaluation by the judiciary in relevant cases. The synthesis facilitated the identification 
of strategies to enhance the effectiveness of using expert opinions as evidence;

• the systemic and structural method contributed to the consideration of the 
concept of expert opinion as an independent procedural source of evidence. There are 
structured stages from making a decision on the need to obtain an expert opinion to its 
use along with other sources of evidence;

• the forecasting method was employed to model the potential impact of the 
proposed changes on the effectiveness of using an expert opinion in proving the receipt 
of funds as an unlawful benefit by an official. 

The application of these methods enabled a comprehensive analysis of the topic 
under study and led to the formulation of conclusions aimed at enhancing the efficiency 
and accessibility of expert opinions for all parties involved, ultimately contributing to the 
achievement of the objectives of criminal proceedings.

3.	 Results and Discussion
The examination of the legal characteristics of an expert opinion in proving the 

receipt of funds as an unlawful benefit by an official holds significant practical value 
in understanding its role as a procedural source of evidence. Analysing the practice of 
its use will help assess its current state and importance in the process of proving the 
criminal offense under investigation. A systematic approach to the topic will facilitate 
the identification of legislative gaps and practical issues. This, in turn, will enable the 
proposal of solutions to address these gaps and mitigate their negative impact on the 
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quality of criminal proceedings

3.1.	 Legal characteristics of an expert opinion as a legal source of evidence
An expert opinion, alongside testimony, material evidence, and documents, 

constitutes a procedural source of evidence (Criminal Procedure Code of Ukraine, 
2024, Art.84). The classification of the expert opinion as a distinct source of evidence 
underscores, on one hand, its differentiation from other forms of evidence, and on the 
other, its critical significance in the process of establishing the facts of a criminal offense.

An expert opinion can only be produced by a qualified expert. Ukraine has 
established a Register of Certified Forensic Experts. According to the Law of Ukraine 
«On Forensic Expertise,» a person or entity requesting a forensic examination may only 
entrust the examination to those forensic experts whose details are included in the State 
Register of Certified Forensic Experts. Furthermore, the law permits the assignment 
of the examination to other specialists in relevant fields of knowledge, but only where 
explicitly provided by law (The Law of Ukraine No. 4038-XII on Forensic Examination, 
2024, Art. 9).

Furthermore, if more than one expert is involved in the examination, they have the 
right to draw up one joint conclusion or separate conclusions (Criminal Procedure Code 
of Ukraine, 2024, Art.101). However, as practice demonstrates, even complex forensic 
examinations performed by experts in different fields of knowledge can be executed in 
one document. This approach is the most common in practice.

An expert examination can be initiated by an investigator, prosecutor, or the 
accused or their legal representative. The expert provides their conclusions based on 
an objective examination that is free from bias (Sugianto, Amiruddin & Wagian, 2024, p. 
203).

Upon completion of the forensic examination, the expert’s opinion is submitted 
in writing to the party that ordered the examination (Criminal Procedure Code of 
Ukraine, 2024, Art. 101). If the expert opinion is to be used as evidence in court, the party 
that received it must ensure that the other party is familiarized with it, following the 
procedure established by criminal law.

The Criminal procedure code of Ukraine, the instructions and the scientific 
and methodological recommendations provide for mandatory details of the expert’s 
opinion in addition to the list of data required to be indicated in the expert’s opinion. 
It must include the title of the document; the date of its preparation and the relevant 
registration number; the category of expertise; and the type of expertise. Furthermore, 
it should be structured in the following parts: Introduction; Research; Conclusion (On 
Approval of the Instruction on Appointment and Conduct of Forensic Examinations , 
2024, cl. 4.12).

The expert’s opinion, like other types of evidence, does not have a predetermined 
force. Moreover, it is not binding on the person conducting the proceedings. However, 
disagreement with it must be motivated in the relevant document (Criminal Procedure 
Code of Ukraine, 2024, Art. 101). An expert opinion in proving criminal proceedings can 
be used at all levels of investigation: during the pre-trial investigation, as well as during 
the trial (Ismawati, 2023, p. 33). 

The examination of an expert’s opinion is frequently one of the most contentious 
stages in criminal proceedings, particularly in cases involving the unlawful receipt of 
money or benefits by public officials. Several factors contribute to this. First, an expert 
opinion often serves as a key piece of evidence upon which the positions of either the 
prosecution or defense are primarily based. Second, conducting an expert examination 
and formulating an expert opinion requires specialized knowledge, which the court 
typically lacks. As a result, judges generally rely on the conclusions of the expert, whose 
findings they are unable to independently verify.

Given these circumstances, parties in criminal proceedings often exercise their 
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right to request the court to summon an expert for further questioning, with the aim 
of obtaining clarification or additional information regarding the expert’s opinion. In 
this context, it is essential that a forensic expert, when preparing an expert opinion, 
strives to present the results of their research in a manner that is comprehensible to 
individuals without specialized knowledge (Tymchyshyn, 2021, p. 133).

According to the legislation, forensic examinations may be initiated on the 
following grounds: a court decision, a decision by a pre-trial investigation body, or an 
agreement with the expert (Law of Ukraine No. 4038-XII on Forensic Examination, 2024, 
Art. 7-1). It is during the forensic examination process that the expert produces the 
expert opinion document.

To facilitate the conduct of a forensic examination, the expert must be granted 
access to materials that are necessary to address the relevant questions and prepare 
an expert opinion. These materials may be provided to the expert either concurrently 
with the decision to appoint the forensic examination or at a later stage. If required, 
experts have the right to submit requests for additional materials or to review case 
files pertinent to the forensic examination (Law of Ukraine No. 4038-XII on Forensic 
Examination, 2024, Art. 13).

In certain instances, conducting an expert examination may necessitate the 
expert’s physical presence at a specific location. This is typically arranged by involving 
the expert in a particular investigative action. The expert has the right to attend court 
or investigative proceedings and may also submit motions related to the scope of 
the examination. However, this right can only be exercised with the permission of the 
person or body that appointed the examination (Law of Ukraine No. 4038-XII on Forensic 
Examination, 2024, Art. 13).

Moreover, there is a specific procedure for conducting a forensic examination 
at the scene of an event or at the location of the object of study. In such cases, the 
party commissioning the examination must ensure that the expert is provided with 
appropriate working conditions and unimpeded access to the object of study (Law of 
Ukraine No. 4038-XII on Forensic Examination, 2024, Art.6). In practice, most forensic 
examinations related to proving the unlawful receipt of funds by an official do not 
necessitate the expert’s physical presence at the scene, as all relevant materials can 
typically be reviewed within the facilities of expert institutions. However, the process 
of proving can require various investigative approaches, and thus, situations may arise 
where an on-site examination becomes necessary.

Upon receiving the necessary documentation from the client requesting the 
examination, along with relevant materials and arrangements for access to the site of 
the event or the location of the object under investigation, the expert may proceed 
with conducting the expert study. Based on the findings of the study, the expert 
prepares a formal procedural document – the expert’s opinion. This document should 
rely exclusively on information directly observed or obtained during the examination 
of the materials provided for the study (Criminal Procedure Code of Ukraine, 2024, 
Art.101). Upon completing the examination, the expert submits the opinion, along with 
all materials received for the study, to the client.

In criminal proceedings involving the receipt of unlawful financial benefits by an 
official, it is advisable to distinguish and outline the conditional stages of creating and 
utilizing an expert opinion:

• the first stage involves making a determination regarding the necessity of 
obtaining an expert opinion;

• the second stage is the appointment of an appropriate forensic examination 
(which may coincide with the first stage);

• the third stage is the expert’s receipt of relevant materials, and, if necessary, 
physical access to the object of study;

• the fourth stage is the expert’s expert study;
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• the fifth stage is the preparation of an expert opinion based on the results of the 
forensic examination and its submission to the customer;

• the sixth stage is the customer’s assessment of the expert’s opinion and decision 
to agree or disagree with it;

• the seventh stage is the use of an expert opinion in proving criminal proceedings.
Obtaining an expert opinion is often a longer and more complicated process 

than other evidence. Sometimes an expert examination is appointed at the stage of 
pre-trial investigation, and the expert opinion is obtained at the stage of trial. This may 
occur when the expert’s opinion is intended to establish circumstances that are not 
decisive for the submission of an indictment to the court. An instance is the valuation 
of expensive items that may be confiscated by the court. This refers to the confiscation 
of property as a form of punishment. If in the above example the subject of proof waited 
for an expert opinion at the pre-trial investigation stage, this could harm the objectives 
of criminal proceedings, such as prompt pre-trial investigation and trial.

A mandatory condition for conducting a forensic examination to prove the receipt 
of funds in the form of an unlawful benefit by an official is the existence of a relevant 
criminal proceeding under Art. 368 of the Criminal Code of Ukraine. There are also cases 
when an expert examination is ordered or an expert opinion is prepared in criminal 
proceedings under another article, although the criminal offence is subsequently 
reclassified. 

It is important to emphasize that the primary purpose of any expert study is 
to obtain accurate and reliable data, which will subsequently be documented in the 
expert’s opinion. To achieve this objective, it is essential to adhere to the established 
procedural requirements. Only by following these procedures can the expert’s opinion 
be considered credible and admissible for evaluation by the relevant decision-maker.

3.2.	 Analysis of the practice of using an expert’s opinion in proving the receipt 
of funds in the form of an unlawful benefit by an official

The purpose of the forensic examination of corruption-related crimes is to assist 
the anti-corruption authorities of Ukraine in answering the following questions: ‘Who?’, 
“What?”, “Where?”, “Why?”, “When?”, “How?” It is the expert’s opinion that contributes 
to a comprehensive, complete and objective investigation of the circumstances of cases 
and the adoption of lawful and reasonable court decisions (Geller & Martynenko, 2023, 
p. 60).

In proving the receipt of funds as an unlawful benefit by an official, the subject 
of proof has discretion in selecting the type and sequence of investigative actions to 
be conducted. Moreover, each criminal proceeding is inherently unique and requires 
an individualized approach to documentation. Consequently, there are no established 
restrictions or specific guidelines regarding the appointment of a particular type 
of forensic examination, the results of which form the basis for the expert’s opinion. 
However, as judicial practice demonstrates, expert opinions in such cases are often 
obtained through the following types of forensic examinations: video and audio 
recording analysis, linguistic speech analysis, portrait analysis, handwriting analysis, 
and technical document analysis.

An expert opinion based on the results of a forensic examination of video and 
audio recordings holds significant evidentiary value. As practice demonstrates, it is 
uncommon to document the receipt of funds as an unlawful benefit by an official without 
conducting covert investigative (detective) actions, such as audio or video surveillance of 
the individual. This involves interference with a person’s private communications, carried 
out without their knowledge, and only in cases where sufficient grounds exist to believe 
that the individual’s activities or related information may provide critical evidence for 
the pre-trial investigation. Such investigative actions are conducted exclusively under 
the authorization of an investigating judge (Criminal Procedure Code of Ukraine, 2024, 
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Art. 260) and involve audio or audio-visual recording facilitated by specialized technical 
equipment.

When initiating a forensic examination of video or audio recordings, the parties 
to criminal proceedings seek to obtain an expert opinion with answers to the questions 
posed. When proving the receipt of money in the form of an unlawful benefit by an 
official, such questions are often the following: whether the relevant audio or audio 
and video files contain signs of editing or other artefacts; whether the content of the 
recorded conversation coincides with the text set out in the relevant protocol; whether 
the words and statements set out in the protocol and recorded in the relevant file were 
said by a particular person. 

The above is confirmed by the verdict of the High Anti-Corruption Court delivered 
on 30 May 2023. The court found two people guilty of committing crimes under Part 4 
of Art. 368, Part 3 of Art. 369-2 of the Criminal Code of Ukraine. The forensic expert was 
asked the above questions and provided answers to them in the relevant conclusion 
(Judgment, High Anti-Corruption Court, 2023, No. 127/13972/17).

An expert opinion derived from a linguistic examination of speech is a critical 
element in proving the receipt of money as an unlawful benefit by an official. In such 
cases, a specific subtype of linguistic analysis is conducted—the semantic and textual 
examination of oral speech. An expert in the field of semantic and textual analysis 
is tasked with determining, within the scope of their specialized knowledge, the 
presence or absence of statements that contain directives or calls for specific actions. 
This examination provides essential insight into the content and intent of the speech, 
contributing to the overall evidentiary process.

The High Anti-Corruption Court’s decision from August 10, 2022, provides an 
example of an expert’s opinion during a subspecies of linguistic speech examination, 
which is a semantic and textual study of oral speech. According to Part 3 of Art. 368 of 
the Ukrainian Criminal Code, the individual was found guilty of a crime. In the expert 
opinion, the expert said: «Considering the question’s context, the statements made 
by the individual in the dialogue’s text reveal statements that can be interpreted as 
a person’s offer» (where «offer» refers to guidance, instructions on how to act, what to 
do, etc.) to provide funds in the amount of at least twenty-five per cent (in context, of 
the amount of the claim) for a quick positive result in his claim (Judgment, High Anti-
Corruption Court, 2022, No. 550/101/18).

A professional assessment based on the findings of a portrait analysis is required. 
Expert opinion is sought to identify the individual involved in the provision or receipt of 
an unlawful benefit, with a focus on demonstrating the acceptance of monetary funds 
by an official as an illicit advantage. Conducting a portrait examination is both expedient 
and essential in criminal proceedings where the applicant’s identity remains unknown. 
In such cases, the expert’s analysis must address the following question: whether the 
individual depicted in the relevant video recording corresponds to the person shown in 
the comparative samples.

A comparable expert opinion, derived from the results of a portrait examination, 
contributed to the conviction of an individual for an offense under Part 3 of Art. 368 
of the Criminal Code of Ukraine. The High Anti-Corruption Court issued the verdict on 
August 10, 2022. In this case, the expert concluded that the investigative materials and 
comparative samples provided depicted the same individual (Judgment, High Anti-
Corruption Court, 2022, No. 550/101/18).

Similarly, expert opinions based on handwriting examination results play a crucial 
role in identifying the author of handwritten texts or signatures through comparative 
analysis. To ensure the accuracy of such analyses, it is essential to provide the expert 
with the original manuscripts.

In cases where an official receives money as an undue advantage, the parties 
involved may convey certain information to applicants through handwritten notes. 
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Occasionally, the receipt of an undue advantage is framed as the repayment or issuance 
of a loan, accompanied by the drafting of corresponding documents. These actions 
are typically initiated by the perpetrators of the crime to obscure the illegality of their 
activities.

On February 15, 2023, the High Anti-Corruption Court convicted two individuals 
of committing a crime under Part 4 of Art. 368 of the Criminal Code of Ukraine. The 
expert’s conclusion, based on handwriting examination results, verified the signature 
of one of the offenders on an A4 document, positioned next to the word “debtor.” This 
signature was employed to conceal the receipt of funds purportedly issued as a loan for 
the construction of cottages and penthouses (Judgment, High Anti-Corruption Court, 
2023, No. 362/4895/16-к).

An expert opinion derived from the results of a technical examination of 
documents is also significant in such cases. When substantiating the receipt of funds 
as an unlawful benefit by an official, a technical examination of documents particularly 
the examination of printing forms is frequently conducted to confirm or refute the 
authenticity of banknotes transferred as the illicit benefit. This analysis is critical for 
determining the legal qualification of the offense, as the severity of the crime often 
depends on the verified value of the unlawful benefit received. Furthermore, it plays a 
vital role in assessing the extent of an individual’s involvement in the criminal activity.

The decision of the High Anti-Corruption Court, issued on 27 March 2023, contains 
information on the expert opinion based on the results of the technical examination of 
documents. According to it, the $100 banknotes submitted for examination with the 
relevant series and numbers, based on the method of printing their details and the 
security features they contain, are the relevant $100 banknotes issued by the issuer of 
the United States of America. 

It is noteworthy that after providing information about the expert opinion, the 
court stated in the judgement that the person directly received the money for himself 
for performing certain actions. Subsequently, the money requested and received by the 
person found guilty was called an unlawful benefit (Judgment, High Anti-Corruption 
Court, 2023, No. 729/1248/18).

3.3.	  Strategies for enhancing the utilization of expert opinions in proving the 
criminal offense under investigation

Ukraine’s reforms in many areas of society, the establishment of new anti-
corruption bodies, and its commitment to democratisation and human rights have 
significantly intensified the activities of the law enforcement system. This has resulted 
in an increase in the number of exposures of public officials attempting to obtain 
undue advantage. Consequently, there has been a significant increase in attention to 
the quality and completeness of pre-trial investigations and court proceedings, which 
is impossible without establishing the truth in cases where circumstances require it. 

The quintessence, the result of any expert research within the framework of an 
expert examination is an expert opinion. The use of expert conclusions is of particular 
importance during the pre-trial investigation and trial of criminal proceedings. Indeed, 
the procedures for appointing, conducting research and drawing up a forensic expert’s 
opinion are worthless if, for various reasons, the expert’s opinion cannot be used in 
the process of proof - if it is rejected or disregarded by an authorised person or body 
(Mieshkov, 2021, p. 155). It is even worse when the expert’s opinion was considered, 
however, for whatever reason, it was incorrect. This can lead to significant further 
negative consequences. Such consequences are especially significant when proving 
the receipt of money in the form of an unlawful benefit by an official, given the high 
public demand for eradicating corruption in Ukraine.

The importance of resolving problematic issues is also underlined by the fact that 
in some cases, the court’s decision in cases of bringing or not bringing an official to 
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criminal liability for the corruption offence under investigation is largely based on expert 
opinions. Otherwise, without an expert examination and an opinion, the objectives of 
criminal proceedings would not be achieved. 

Both problems are: the impossibility of using an expert opinion and its incorrectness 
in proving the receipt of funds in the form of an unlawful benefit by an official have 
certain reasons that are worth investigating.

Today, there is a need to update and improve the regulatory legislation governing 
forensic examinations. The very fact of the adoption of the Law of Ukraine ‘On Forensic 
Expertise’ had a significant positive impact on the development of the forensic science 
institution, as it became the first law in the history of independent Ukraine to combine 
the basic principles of expert activity (Loza, 2023, p. 640). However, the Law, as well as the 
Instruction and Scientific and Methodological Recommendations, came into force more 
than a quarter of a century ago. Given the rapid development of social relations and 
technologies (which is especially relevant in many expert studies), this has a significant 
negative impact and requires an early response. 

Even the Criminal Procedure Code of Ukraine, which was adopted relatively 
recently, has provisions that are controversial due to their impracticality and uncertainty 
of application. An example is the establishment of the right of an expert to indicate 
in his or her opinion information that was not asked, but is relevant to the pre-trial 
investigation (Criminal Procedure Code of Ukraine, 2024, p. 102). It remains unclear how 
exactly an expert can identify the data that contains information important for the pre-
trial investigation.   

More specific problems arise from the practice of pre-trial investigation and court 
proceedings in criminal proceedings related to the receipt of money in the form of an 
unlawful benefit by an official. Some of them can also be solved based on the experience 
of foreign countries and the ideas of scholars who have paid attention to the issue under 
study.

At present, it is necessary to update the regulatory framework of the institution 
of forensic examination and obtaining an expert opinion. In particular, it is necessary 
to: clearly stipulate the timeframe for conducting forensic examinations and providing 
expert opinions; outline the scope of expert research by private experts and expert 
institutions; regulate the institution of reviewing expert opinions to achieve efficiency; 
define important terms such as forensic examination, review of expert opinions, special 
knowledge, expert initiative, and others; and exclude from the legislation provisions that 
do not apply in practice. 

This could be achieved by bringing the relevant law regulating forensic examination 
and expert reports into line with the current situation. The way to solve these problems 
is often discussed by Ukrainian scholars. And their opinions are divided on this issue: 
some propose to improve the existing legal acts, while others argue for the need to 
adopt new ones. 

The director of the expert institution, his deputy, or the appropriate head of the 
structural unit decides how long the forensic examination should last in compliance with 
the Instruction and Scientific and Methodological Recommendations. It shouldn’t be 
more than ninety calendar days. (10.	On Approval of the Instruction on Appointment 
and Conduct of Forensic Examinations, 2024, cl. 1.12.).

A single mention of the examination period in the Law of Ukraine ‘On Forensic 
Expertise’ relates to one of the disciplinary offences of a forensic expert, namely, violation 
of the legal provisions regarding the time limits for conducting a forensic examination 
without good reason (The law of Ukraine No. 4038-XII on forensic examination, 2024, Art. 
14). As is well known, the term of the examination starts on the next business day after 
the expert institution receives the materials and ends on the same day as the expert’s 
opinion is drawn up (10.	On Approval of the Instruction on Appointment and Conduct of 
Forensic Examinations, 2024, cl. 1.13).
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Experience demonstrates that a sizable portion of exams are conducted for longer 
than the allotted period.  As a result, the subject of proof is often forced to wait a long 
time for the expert’s opinion. This is facilitated by several factors, the most problematic of 
which are: a significant workload on expert institutions due to staff shortages; outdated 
material base that is not updated due to lack of funding; lack of regulatory and up-to-
date methodological support.

Precisely due to the above, at this stage, the ninety-day period established by 
the Instruction and the Scientific and Methodological Recommendations should not 
be reduced. However, it would be advisable to prescribe it in the Law of Ukraine ‘On 
Forensic Expertise’, along with clear cases and limits for possible extension.

Part of the problem of underprovision of qualified personnel in forensic examination 
can be solved by regulating the possibility of conducting expert studies by private experts 
and private expert institutions. The example of the United Kingdom is interesting in this 
regard, where it is envisaged to engage specialists from private forensic laboratories 
to perform specific types of examinations (e.g., forensic examination of documents) 
(Polianskyi & Juodkaitė-Granskienė, 2022, p. 42). This will contribute to qualitative 
changes in the use of expert opinions through the prism of competition among private 
and public expert institutions, the entry of new experts into the profession, and in the 
long run, a reduction in the burden on state expert institutions and a reduction in the 
time required for forensic examinations.

Another important issue is the need to properly regulate the process of reviewing 
forensic expert opinions. Currently, the review process is regulated by the Order of the 
Ministry of Justice ‘On Approval of the Procedure for Reviewing Forensic Expert Opinions’. 
However, the procedures set out in the order regulate this issue to a very limited extent. 
For instance, the purpose of the review is to improve the professional skills of experts, 
as well as to improve the validity and quality of their conclusions (On Approval of the 
Procedure for Reviewing the Conclusions of Forensic Experts, 2023, clause 2, p. 1).

As demonstrated above, the present review focuses primarily on enhancing the 
skills of forensic experts to ensure the production of high-quality examinations—a 
critically important objective. However, it is worthwhile to consider the concept of 
reviewing an expert’s opinion from a different perspective, namely, to provide for it in 
the regulations to help verify the actions of a forensic expert for compliance with the 
requirements of current legislation and current methods of conducting expert research.

In view of the above, it is proposed to make review of expert opinions mandatory 
in proving particularly serious crimes, since they pose the greatest level of public danger 
and are punishable by the highest penalty; in addition to particularly serious crimes, 
review should be required for those opinions that will be used to prove corruption 
criminal offences, which include those under Art. 368 of the Criminal Code of Ukraine. It 
is also necessary to warn those experts who will conduct the review of criminal liability 
for deliberately incorrect review. On the one hand, this will help to improve the quality of 
implementation of expert opinions, and on the other hand, it will help to establish law 
and order.

4.	 Conclusion
The significance of expert testimony in criminal cases concerning the acquisition 

of illicit financial gain by an official is paramount. In some court cases in which individuals 
are accused of committing a crime provided for in Art. 368 of the Criminal Code of 
Ukraine, it is the expert’s opinion that is the basis for the ultimate court decision.

The influence of the challenges associated with the inability to utilize expert 
opinions, stemming from flawed legislation and erroneous judgments in criminal cases 
involving the acquisition of illicit financial gains by officials, can be mitigated by the 
implementation of essential legislative amendments. 

It is proposed to regulate the terms of expert research in the specialized law that 
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regulates the conduct of forensic examination and the preparation of an expert opinion. 
This is particularly relevant due to frequent violations of the ninety-day deadline set 
forth in the Instruction and the scientific and methodological recommendations. 
The established time limits should not be changed given the current realities and a 
comprehensive vision of the current state of affairs in forensic examination. However, it 
would be advisable to clearly provide for the cases and scope of its possible extension. 
This will contribute to a more responsible attitude towards the timing of expert research 
and the preparation of expert opinions based on their results.

The establishment of private specialists and expert institutions will enhance the 
entire landscape of forensic examination and, consequently, aid in the fight against 
corruption, which entails the acquisition of illicit advantages by authorities. Such a 
measure could bring several important advantages, including an influx of qualified 
personnel, improved quality of examinations, and decreased time for research and 
provision of relevant conclusions. 

The implementation of their required evaluation under specific conditions 
is another component that reduces the dangers of employing forensic specialists’ 
judgments that are erroneously incorrect or purposefully incorrect in the criminal 
processes under investigation. The author proposes to include the investigation of 
particularly serious crimes due to their social danger, as well as corruption criminal 
offenses, which include the receipt of funds in the form of an unlawful benefit by an 
official. Through the prism of understanding corruption as one of the main obstacles to 
improving living standards and economic development. 

Forensic examination, expert opinion review, specific knowledge, expert initiative, 
and other terms should be defined by the legislator. Additionally, provisions that are 
not implemented in practice or that are hard to apply should be removed from the 
legislation.

The proposed measures aim to promote law and order, expedite the prompt, 
thorough, and unbiased investigation and trial of criminal proceedings pertaining to an 
official receiving money in the form of an unlawful benefit, and, when taken together, 
lower the overall crime situation in the area of criminal corruption offenses.
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Abstract
This study examines the lowest age for being held criminally accountable for children 
involved as drug couriers in Indonesia, emphasizing The approach that underscores the 
necessity of safeguarding the child’s best interests as a primary consideration. Under Law 
No. 11 of 2012 on the Juvenile Criminal Justice System (SPPA Law), the current minimum 
age is established at 12 years. However, this threshold is considered inconsistent with 
child psychological development, international legal standards, and the demands 
of Indonesia’s national legal framework. The objective of this research is to assess 
the appropriateness of this age limit and propose recommendations for progressive 
policy reforms. Employing a normative legal research method, this study adopts a 
statutory approach complemented by comparative law and legal theory analysis. Data 
collection relies on a literature review encompassing primary, secondary, and tertiary 
legal sources. The analytical method used is descriptive-analytical, which evaluates the 
appropriateness of the minimum age for Liability arising from unlawful actions through 
the lenses of legal and psychological perspectives. The findings reveal that children at 
the age of 12 generally lack the mental, emotional, and cognitive maturity to Understand 
the implications that arise from the decisions they make. For example, Germany sets the 
minimum age at 14 years, adopting a rehabilitative framework centered on education 
and care, which has effectively upheld children’s rights while mitigating the adverse 
impacts of the criminal justice process. In Indonesia, the juvenile justice system must 
align more closely with the principle of the child’s best interests, as articulated in the 
Convention on the Rights of the Child and the SPPA Law. The research concludes that 
Indonesia should raise the minimum age of juvenile Liability arising from unlawful 
actions to 15 years. Such a policy is anticipated to foster a more equitable, humane legal 
system that supports the developmental needs of children. Additionally, regular reviews 
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of the SPPA Law are essential to ensure the juvenile justice system remains relevant to 
evolving societal conditions and contemporary scientific insights.

Keywords: Minimum age limit, criminal liability, proportional principle

1.	 Introduction
The problem of drug abuse in Indonesia has reached an alarming level. Narcotics 

abuse, which is the use without medicinal purposes to excessively enjoy the effects of 
the substance, has a negative impact on the physical, psychological, and social life of 
users (Simanjuntak, 2006, p. 22). The situation is further complicated by the fact that 
children are often used as drug couriers. They are trapped by the seduction of drug 
dealers who promise large sums of money. Children, who by nature have immature 
decision-making skills, should be treated as victims, not perpetrators, in this context. 
Children are vulnerable to exploitation in drug trafficking, which does not consider 
religion, race, or age (Koesno, 2014, p. 90). These conditions indicate weaknesses in 
the child protection system that require more serious attention from various parties, 
including the government, society, and law enforcement.

Naturally, children have not fully developed reasoning power to distinguish 
between good and bad actions. Crimes involving children are often the result of 
environmental influences or adult persuasion. The criminal justice system that formally 
establishes children as prisoners has a serious impact on their growth and development. 
The placement of children in prison not only fails to create a deterrent effect, but often 
reinforces children’s involvement in criminal behavior (Hidayati, 2013, p. 146). In addition, 
the social stigma against children who have served their sentences often makes it 
difficult for them to return to society, thus triggering them to become involved in crime 
again.

Narcotics crime is categorized as an extraordinary crime with severe penalties, 
including the death penalty. However, these penalties have not been able to stop drug 
trafficking in Indonesia. The position of children as perpetrators in drug trafficking raises 
a dilemma, both juridically, sociologically, and philosophically. On the one hand, legal 
norms bind all individuals without exception; however, on the other hand, children as 
legal subjects are often considered unqualified to be held fully accountable for their 
actions (A. Prasetyo, 2020, p. 2). In addition, the role of children in drug networks is often 
supported by a lack of parental supervision, lack of education, and weak socio-economic 
conditions, which make children more easily exploited by irresponsible parties. An 
educative approach is needed, considering that the state has an important responsibility 
in protecting and fostering children who are in this situation. Here, a restorative justice-
based approach can be an alternative solution in dealing with children’s cases, including 
children involved in drug-related crimes.

Article 1 Paragraph (2) of Law No. 23/2002 defines child protection as encompassing 
all efforts aimed at ensuring and safeguarding children’s rights to live, grow, and develop 
optimally in alignment with human dignity, while preventing violence and discrimination. 
These protective measures include prevention, rehabilitation, and empowerment 
programs for children who have been victims of exploitation or neglect, ensuring Their 
overall health, including bodily, psychological, and societal aspects, to ensure, support 
their survival and development (Gultom, 2018, p. 70). In addition, the implementation 
of child protection policies needs to pay attention to aspects of prevention through 
education, strengthening families, and law enforcement that is responsive to the best 
interests of children.

In accordance with Law No. 11/2012 on the Juvenile Justice System, juvenile Liability 
arising from unlawful actions is imposed at the age of 12 years to 18 years, replacing the 
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previous provision that set a minimum age of 8 years under Law No. 3/1997 on Juvenile 
Courts. However, this minimum age limit is considered less relevant from a developmental 
psychology perspective and has been criticized, including by the Institute for Criminal 
Justice Reform (IJCR), which suggests a minimum age of 14 years old (Sitepu, 2022, p. 
42). Setting an appropriate age limit is crucial because, from a psychological perspective, 
children below a certain age lack the capacity to fully comprehend the legal implications 
of their actions.

In comparison, several countries have adopted a more progressive stance in 
setting the lowest age for being held criminally accountable. For example, European 
nations such as Austria, Germany, and Italy have established the threshold at 14 years, 
while Greece and Scandinavian countries have set it at 15 years. Some countries even 
increase the minimum age to 18 years old, such as Belgium and Yugoslavia (ICJR, 2015). 
This fact shows that the legal approach in Indonesia needs to consider international 
standards to protect the best interests of children.

Given these considerations, it is essential to reassess the minimum age of juvenile 
Liability arising from unlawful actions by factoring in psychological aspects and brain 
development. Critical elements such as decision-making skills, planning capabilities, and 
impulse control should form the foundation for determining the appropriate minimum 
age (Agustiawan et al., 2023, p. 73). Within this framework, the principle of the «best 
interests of the child» serves as a cornerstone in crafting legal policies that are more 
humane, equitable, and relevant to current societal needs. This study seeks to examine 
the ideal minimum age of Liability arising from unlawful actions for children involved as 
drug couriers, guided by this principle.

2.	 Materials and Methods
This study adopts a normative legal research method, as outlined by Soekanto 

and Mamudji (Soekanto & Mamudji, 2010, p. 5), which emphasizes a literature-based 
approach and utilizes secondary legal materials. This methodology was selected 
to examine legal principles pertinent to determining the lowest age for being held 
criminally accountable for child drug couriers and its connection to the principle of the 
best interests of the child.

Normative legal research relies on three types of legal materials: primary, secondary, 
and tertiary sources. Primary legal materials include laws, such as Law No. 11/2012 on the 
Juvenile Criminal Justice System, official records like legislative proceedings, and court 
decisions with permanent legal standing. These materials are employed to evaluate the 
juridical foundation for the lowest age for being held criminally accountable and child 
protection within Indonesia’s legal framework.

Secondary legal materials include textbooks, scientific journals, and other 
relevant scientific writings (Sedarmayanti, 2009, p. 2). This literature includes studies on 
the psychological development of children, legal protection of children in conflict with 
the law, as well as a comparison of the age of Liability arising from unlawful actions 
of children in various countries. In this research, secondary legal materials are used to 
understand international legal principles and child rights standards, such as those set 
out in the Convention on the Rights of the Child (UNICEF, 1989) (UNICEF, 1989). 

Tertiary legal materials serve as support to provide explanation or guidance on 
primary and secondary legal materials. Examples are legal dictionaries, encyclopedias, 
mass media, and other references that provide additional context related to the issues 
studied.

The collection of legal materials was carried out through three main techniques. 
The first technique is a document study, which records primary and secondary legal 
materials to trace the literature relevant to the legal issues studied. This technique was 
used to explore the legal concepts underlying the discussion on the minimum age limit 
of juvenile Liability arising from unlawful actions. The second technique is a literature 
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study, which examines legal literature and other references related to the development 
of child law, such as books and journals that discuss child protection and restorative 
justice-based approaches. The third technique was internet studies, which sought 
additional information relevant to the research topic through credible online sources, 
such as international organization reports and related scientific articles (Syahrum, 2022, 
p. 1).

Data analysis in this study was conducted using a descriptive-analytical approach 
(P et al., 2023, p. 5). The descriptive method was employed to present and elaborate on 
concepts, legal principles, and international standards associated with the lowest age 
for being held criminally accountable. This approach provides a detailed explanation 
of these elements in the context of juvenile Liability arising from unlawful actions. The 
analysis draws upon the perspectives of legal scholars, relevant laws and regulations, as 
well as forensic psychology and neurolaw studies that pertain to child development.

This study combines juridical, sociological, and psychological perspectives to 
present a comprehensive understanding of the legal protection afforded to children 
involved as drug couriers. This approach aligns with the research objective outlined in 
the introduction, which is to assess the lowest age for being held criminally accountable 
for children based on the principle of the best interests of the child. Through this method, 
the study aims to propose legal policy recommendations that are more humane, 
equitable, and progressive.

3.	 Results and Discussion
Criminal Liability Arrangement for Child Courier of Narcotics in Indonesia: Drug 

abuse in Indonesia involves not only adults but also minors below the age of 18. The role 
of children as drug dealers or couriers is now a troubling phenomenon. One prominent 
case occurred in 2018 in Makassar, where a 12-year-old child became a drug dealer 
(Hendra Cipto, 2018). Cases like this show that children are often used by drug networks 
because they are considered more impressionable and receive less legal attention. In 
this context, special handling in accordance with the principles of justice for children is 
needed (Anwar, 2019, p. 41).

In the Indonesian legal framework, the Criminal Code stipulates that acts violating 
the law are subject to criminal sanctions (T. Prasetyo, 2012, p. 50). However, Liability arising 
from unlawful actions cannot be imposed on children who lack the legal capacity to be 
held accountable (Ali, 2022, p. 61). (Ali, 2022, p. 61). According to Article 45 of the Criminal 
Code, children under 16 years of age who commit criminal offenses are generally returned 
to their parents or guardians without facing criminal penalties, except in specific cases. 
If necessary, they may be placed in state educational institutions or similar facilities for 
guidance. This provision is intended to safeguard the mental and social development of 
children, aligning in line with the best interests of the child principle.

The Indonesian criminal justice system employs the monolithic theory, which 
integrates the elements of actus reus (objective element) and mens rea (subjective 
element) (Bandalli, 1998, p. 116). In this framework, fault serves as a key factor in 
determining Liability arising from unlawful actions. Psychologically immature children 
often lack a comprehensive understanding of the legal consequences of their actions, 
warranting different treatment compared to adults (Wahyuni, 2017, p. 116). (Wahyuni, 
2017, p. 64).

1). Legal System Related to Narcotics Crime
Law Number 35/2009 on Narcotics classifies narcotics offenders into two groups: 

dealers and users (Saleh, 2002, p. 80)¹⁸ Dealers include those who illegally produce, 
sell or distribute drugs, while users include addicts and abusers. Criminal liability for 
children involved as drug couriers should take into account age, mental capacity, and 
environmental impact (Iqbal, 2019, p. 83).

In dealing with children in conflict with the law, the restorative justice approach 
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stipulated in Law No. 11/2012 is very relevant. This approach aims to repair and restore the 
situation, not merely punish the perpetrator. This principle is in line with the normative 
legal research method used in this research, which emphasizes the importance of legal 
protection for children based on national and international legal foundations.

2). Children’s Rights in the Justice Process
minors involved in legal conflicts are entitled to specific rights under the Juvenile 

Justice System Law. These rights include being treated with dignity, receiving access to 
legal assistance, being held separately from adult detainees, and having their identity 
protected. Furthermore, the Convention on the Rights of the Child emphasizes that the 
principle of the best interests of the child must underpin all policies and legal decisions. 
(Ariani, 2014, p. 114).

As part of the restorative justice approach, minors below the age of 14 can only 
be subject to non-custodial measures, such as return to parents or handover to social 
institutions (Djamil, 2013, p. 16). This process is designed to minimize the negative impacts 
of imprisonment, such as abuse or exposure to bad influences from adult prisoners.

Children’s rights are founded on four fundamental principles outlined in the 
Convention on the Rights of the Child: equality, prioritizing the child’s best interests, the 
right to life, and acknowledging the child’s perspectives (Unicef, 2024). These principles 
are incorporated into Indonesia’s legal system through the ten core values enumerated 
in Article 2 of the Juvenile Justice System Law, which emphasize protection, justice, 
guidance, and the prioritization of punishment as a last resort.

3). Synchronization with Normative Approach
The introduction of this study emphasizes the critical role of the best interests of 

the child principle in establishing the lowest age for being held criminally accountable. 
This principle is explored through the integration of primary, secondary, and tertiary 
legal sources to examine the legal foundations and implementation of juvenile criminal 
law. For instance, the analysis of the juvenile justice system relies on the Law on Juvenile 
Justice System as the main legal framework, with the Convention on the Rights of the 
Child serving as a secondary source to reflect international standards.

Data collection techniques, such as document review and desk research, supported 
an in-depth analysis of this legal issue. Internet studies, as one of the methods used, 
help supplement the data with up-to-date references related to international legal 
practice. Thus, the research methods applied are not only relevant, but also support the 
strengthening of the arguments in the discussion.

From the discussion, it can be concluded that implementing restorative justice, 
revising the lowest age for being held criminally accountable, and upholding children’s 
rights are essential components in establishing a humane criminal justice system. This 
study aims to serve as a reference for refining legal policies, particularly in addressing 
cases involving children as drug couriers.

3.1.	 Psychological perspective in determining the lowest age for being held 
criminally accountable

The juvenile Liability arising from unlawful actions system under the Juvenile 
Justice System Law should take into account psychological factors, particularly the 
concept of doli incapax, which relates to the intellectual, emotional, and mental capacity 
of children based on their developmental stage. Legal provisions must be grounded in 
the principle of the best interests of the child and the protection of their constitutional 
rights, similar to practices in many developed countries. the lowest age for being held 
criminally accountable should reflect the age at which children are deemed capable of 
comprehending the implications of their actions and taking responsibility for them.

Currently, Law No. 11 of 2012 establishes the lowest age for being held criminally 
accountable in Indonesia at 12 years, an improvement from the previous threshold of 8 
years, as specified in Law No. 3 of 1997. However, the application of the age of 12 has drawn 
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criticism as it is considered less relevant to the development of forensic psychology and 
international standards (Sitepu, 2022, p. 42).

The Institute for Criminal Justice Reform (ICJR) argues that 12 years of age is not 
mentally sufficient to face formal legal processes (Agustiawan et al., 2023, p. 160). As an 
alternative, Article 69 paragraph (2) of the Juvenile Justice System Law stipulates that 
minors below the age of 14 should be directed to undergo guidance measures, such as 
return to parents, treatment in a mental hospital, formal training, or correction of the 
consequences of the crime. However, legal proceedings involving children often lead to 
negative impacts, such as social stigma, difficulty adapting to society, and discriminatory 
treatment.

Reality shows that Indonesian society tends to view crimes, including those 
committed by children, as punishable. This view affects law enforcement against children 
in conflict with the law, especially in drug cases. Children involved in drug trafficking are 
often perceived as a serious threat, so law enforcers are more likely to impose criminal 
sanctions rather than provide protection.

a). Environmental and Psychological Influences on Child Behavior
The environment plays an important role in shaping children’s character and 

behavior. Children who grow up in a healthy environment tend to have better self-control 
than children who do not get supervision or guidance. In many cases, deviant behavior 
in children is often caused by a lack of family support and an educational environment.

The psychological development of children shows that the capacity to understand 
unlawful acts is strongly influenced by the level of mental maturity. Neurologically, the 
human brain continues to develop until the age of 25. The prefrontal cortex, which 
is responsible for decision-making, emotional control and behavioral planning, only 
reaches maturity in late adolescence (Blakemore, 2018, p. 119).

Research shows that children aged 12 to 18 years old have limitations in anticipating 
the consequences of their actions compared to adults. This is due to their immature brain 
development, which makes them more impulsive and susceptible to environmental 
influences (Neuropsych, 2022). In addition, according to the American Psychological 
Association (APA), children and adolescents have poorer decision-making skills than 
adults due to psychological and neurobiological factors (Steinberg, 2009, p. 468).

b). Psychological Component in Criminal Liability
Liability arising from unlawful actions must be based on the individual’s capacity 

to understand the actions taken, choose an appropriate response, and realize the legal 
consequences of his or her actions (Ferguson & Ogloff, 2011, p. 87). This component 
includes cognitive ability, emotional maturity, and moral understanding. According to 
Lawrence Kohlberg’s theory of moral development, the ability to understand rules and 
laws only reaches maturity at the age of 15 years or more (Marinda, 2020, p. 125).

In the context of criminal law, the minimum age of accountability must consider 
the cognitive and moral development of the child. Jean Piaget argues that the ability 
to think logically and abstractly begins to develop at the age of 12, but socio-emotional 
maturity takes longer (Kambam & Thompson, 2009, p. 182). Therefore, 12 years old as a 
minimum age is considered not fully adequate to assume Liability arising from unlawful 
actions.

c). Minimum Age Adjustment Recommendation
Based on the findings above, the minimum age of juvenile Liability arising from 

unlawful actions should be raised to 15 years old. This is in line with the psychological 
development of children, which shows that this age is the initial phase of maturity 
in moral reasoning, decision making, and emotional control (Ibda, 2023, p. 69). This 
adjustment is not only relevant to the findings of forensic psychology, but also in line 
in line with the best interests of the child principle stipulated in the Convention on the 
Rights of the Child.

Adopting a higher minimum age allows time for children to develop optimally 
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without the stigma or negative impact of legal proceedings. It also supports the 
application of restorative justice, which emphasizes guidance and recovery over 
retributive punishment. By doing so, Indonesia’s legal system will be more responsive to 
child protection needs and create a more responsible generation in the future.

3.2.	 The Importance of Evaluating the lowest age for being held criminally 
accountable for Children Based on the Principle of Child Protection

The evaluation of the lowest age for being held criminally accountable for children 
is a crucial aspect of the juvenile justice system that must be continuously updated 
in line with advancements in scientific knowledge, particularly in psychology and 
children’s rights. The minimum age set within the juvenile justice system plays a vital 
role in determining whether a child is legally capable of being held accountable for 
criminal actions. In Indonesia, the lowest age for being held criminally accountable is 
regulated by Law No. 11 of 2012 on the Juvenile Criminal Justice System (SPPA Law), 
which establishes a minimum age of 12 years.

However, this provision requires further evaluation, taking into account a more 
comprehensive child protection principle, particularly the best interests of the child 
principle. In this context, the minimum age stipulated in the SPPA Law may not fully 
reflect a child’s psychological readiness and mental development to be held accountable 
for their actions. Setting a higher minimum age would allow for better protection of 
the child, as children below the age of 15 typically do not possess the full capacity to 
understand the legal consequences of their actions.

The evaluation of the minimum age should also consider international standards, 
as outlined in the Convention on the Rights of the Child and recommendations from 
the UN Committee on the Rights of the Child, which suggest that the lowest age for 
being held criminally accountable should be set between 14 and 16 years. This aims to 
strike a balance between law enforcement and the protection of children’s rights.

The Best Interests of the Child as a Foundation for Decision-Making
The principle of the best interests of the child emphasizes prioritizing the welfare, 

development, and survival of children. It mandates that every decision made by 
government entities, communities, legislative bodies, or courts must place children’s 
interests at the forefront. In the context of juvenile justice, this principle seeks to foster 
humane and progressive legal protections, in accordance with the SPPA Law’s objectives.

Despite these efforts, challenges remain in fully implementing this principle, 
particularly concerning the lowest age for being held criminally accountable. The United 
Nations Committee on the Rights of the Child, in its review of Indonesia, recommended 
raising the minimum age from 12 to between 14 and 16 years. This recommendation 
is grounded in psychological research showing that children aged 12 lack sufficient 
cognitive capacity to fully grasp the implications of criminal proceedings. Comparatively, 
several countries, such as Austria, Germany, and Yugoslavia, have set the minimum age 
at 14 years, Greece at 15 years, and Belgium at 18 years (Soetodjo, 2008, p. 70).

Minimum age and justice for drug courier children
Setting the minimum age for Liability arising from unlawful actions is a crucial 

factor in achieving justice. minors involved in legal conflicts must be treated fairly, with 
consideration given to their age, psychological state, and social circumstances. In this 
context, the juvenile justice system should emphasize guidance and protection rather 
than punitive measures.

As criminal offenders, child drug couriers are often in a vulnerable position. They 
become part of criminal networks because of persuasion or environmental pressure, not 
because of malicious intent. Therefore, sanctioning children must consider the principle 
of the best interests of the child. This includes providing guidance at the Child Social 
Welfare Institution (LKSA) or educational programs that support the rehabilitation of 
children, rather than detention which can have negative impacts.
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In implementing the best interests of the child principle, it is important to 
periodically review the minimum age limit. Experts, such as Roeslan Saleh, argue that 
the minimum age should reflect the child’s capacity to understand his or her actions 
and participate effectively in the judicial process. Psychological research has also shown 
that the age of 15 to 16 reflects more mental maturity to deal with the legal process 
(Krisnawati & Utami, 2021, p. 409).

From an international perspective, The Council for the Administration of Criminal 
Justice and Protection of Juveniles recommends a minimum age of 14 years or older, 
taking into account three main aspects:

1.	 Children lack the capacity to understand criminal law offenses at an early 
age. The UN Committee on the Rights of the Child recommends that the minimum age 
should be at least 14, but preferably higher.

2.	 Their cognitive, emotional and moral capacities develop over time, so higher 
ages provide opportunities for children to understand the consequences of their actions.

3.	 The effective participation of children in the criminal justice process requires 
a full understanding of the process and its impact.

Recommendations and Policy Implications
The author proposes raising the lowest age for being held criminally accountable 

to 15 years, grounded in juridical, psychological, and child welfare considerations. 
Furthermore, periodic reviews of the SPPA Law are necessary to address dynamic social 
changes and shifting legal needs. This recommendation aims to foster a juvenile justice 
system that is more inclusive and responsive, upholding the principles of justice, benefit, 
and legal certainty (Kamil, 2013, p. 96). As a nation that has ratified the Convention on 
the Rights of the Child, Indonesia is obligated to uphold and safeguard children’s rights. 
Revising the minimum age for juvenile Liability arising from unlawful actions represents 
a critical move toward establishing a more equitable legal framework that aligns with 
the developmental needs of children (Aqsa & Isnur, 2012, p. 17).

3.3.	 Differences in the Regulation of Minimum Age of Liability arising from 
unlawful actions for Children in Indonesia and Germany

The regulation of the lowest age for being held criminally accountable for children 
is a fundamental aspect of juvenile justice systems. In Indonesia, this age is set at 12 
years old, as stipulated in Article 1(3) and Article 81 of Law Number 11 of 2012 on the 
Juvenile Justice System (SPPA). Children under this age are considered incapable of 
Liability arising from unlawful actions and are directed toward non-penal measures 
such as rehabilitation.  

In contrast, Germany applies a slightly different approach, the lowest age for 
being held criminally accountable is set at 14 years. Children below this age cannot be 
subjected to criminal sanctions but may be placed under social protection or educational 
supervision by child welfare authorities. This reflects Germany’s legal philosophy, which 
prioritizes education over punishment in dealing with juvenile offenders.

This difference illustrates the distinct legal frameworks adopted by both countries. 
Indonesia employs a hybrid approach, combining traditional customary law and a more 
repressive modern criminal law framework. Meanwhile, Germany adopts a civil law 
system that emphasizes rehabilitation and education within juvenile criminal law.

Both countries face similar challenges in balancing the protection of children’s 
rights with the need to uphold the law. However, the disparity in the minimum age 
reflects differing legal priorities. Indonesia leans more toward criminal law measures, 
while Germany emphasizes rehabilitative and educational approaches. Setting the age 
of Liability arising from unlawful actions aims to create legal protections that provide 
special treatment for children. Although the Beijing Rules do not set a specific age limit, 
the document emphasizes that the minimum age should not be set too low. This is due 
to the historical and cultural differences in each country in shaping the relevant laws.
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Juvenile law in Germany is federally regulated and reflects a juvenile justice 
approach that focuses on rehabilitation. After World War I, Germany introduced the Child 
Welfare Act of 1922 and the Juvenile Justice Act of 1923, which marked the beginning of 
its approach to juvenile delinquency. In 1953, Germany adopted the Juvenile Justice Act, 
which was later updated through amendments in 1990. These provisions, together with 
the German Penal Code (Strafgesetzbuch), Article 46a and the Criminal Procedure Code 
(StPO), Article 153a, support rehabilitative approaches such as mediation, diversion from 
prosecution, and payment of compensation as alternatives to criminal punishment 
(Amaldy & Setiyono, 2024, p. 1438).

Characteristics of Juvenile Justice in Germany
The relatively high minimum age of Liability arising from unlawful actions in 

Germany provides greater opportunities to reduce juvenile offending. The German 
juvenile justice system emphasizes education and care, which aims to minimize direct 
intervention in the form of criminal punishment. Instead, it prioritizes rehabilitation 
and diversion, involving the active role of parents, communities and law enforcement 
officials. This approach allows the identification of the underlying causes of deviant 
behavior in children. By understanding the root causes, authorities can design more 
effective prevention strategies. This model not only provides more humane treatment 
to the child, but also prevents social stigma and provides an opportunity for the child to 
return to a normal life.

Relevance for Indonesia
A comparison with Germany shows that too low a minimum age limit can 

undermine a child’s capacity to understand the criminal justice process. Children held 
accountable at an early age are often unaware of the importance of the process and are 
more vulnerable to its negative impacts. Therefore, Indonesia’s juvenile criminal justice 
system should consider adopting Germany’s education and care model. Indonesia’s 
SPPA Law, which sets the minimum age at 12 years old, needs to be evaluated. Increasing 
the minimum age to 14 or 15, as in Germany, would allow more time for children to 
develop physically, mentally and emotionally before being held legally accountable. 
This approach also aligns in line with the best interests of the child principle, which 
has become a key principle in international juvenile justice systems. By adopting a 
more progressive approach as in Germany, the Indonesian legal system can reduce the 
negative impact of the criminal justice process on children, improve the effectiveness of 
rehabilitation, and create a more humane and inclusive legal environment.

4.	 Conclusions
Minimum age of Liability arising from unlawful actions for children in Indonesia, 

currently set at 12 years under Law No. 11 of 2012 on the Juvenile Criminal Justice System, is 
deemed inconsistent with the psychological development of children and international 
legal standards. The study indicates that children aged 12 generally lack the mental, 
emotional, and cognitive maturity to fully comprehend the legal consequences of their 
actions. In an international context, countries such as Germany set the minimum age 
at 14 years, adopting a rehabilitative approach that emphasizes education and care. 
This approach has been shown to be more effective in protecting children’s rights and 
mitigating the adverse impacts of the criminal justice process. Therefore, this study 
recommends raising the minimum age to 15 years in Indonesia, aligning more closely 
in line with the best interests of the child principle, as outlined in the Convention on the 
Rights of the Child. Additionally, the juvenile justice system in Indonesia should adopt 
more restorative justice approaches that prioritize rehabilitation and guidance over 
punitive measures. Such approaches are not only more humane but also help avoid 
social stigmatization and other negative effects associated with detention. This proposed 
revision of the minimum age is expected to create a fairer legal system that supports 
the optimal development of children and aligns with the needs of modern society 
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and advances in scientific knowledge, particularly in the field of child developmental 
psychology. Overall, this reform aims to strengthen child protection measures and 
establish a more progressive and child-oriented justice system.
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Abstract
Marital property disputes are complex issues that require a clear and fair legal 

basis in their resolution. This research aims to analyze the application of ratio decidendi 
in the decision on marital property disputes, its implications for legal practice, and 
a comparison of its application in various cases. The research uses normative legal 
methods with statutory, conceptual, and philosophical approaches, and analyzes related 
court decisions. The results showed that ratio decidendi plays a central role in ensuring 
substantive justice, legal certainty, and benefits for the parties. However, there are 
inconsistencies in its application caused by variations in judges’ interpretations and the 
socio-cultural context. This shortcoming calls for the strengthening of legal precedents 
and interpretation guidelines to improve the consistency and quality of decisions. This 
research contributes to the development of an understanding of the importance of ratio 
decidendi as a tool to create a legal system that is more adaptive and responsive to the 
dynamics of society.

Keywords: Ratio decidendi; marriage property dispute; marriage dispute decision.

1.	 Introduction
Marital property disputes are one of the issues that often arise in the civil law system 

in Indonesia. Although it has been regulated in Law Number 1 Year 1974 concerning 
Marriage, its implementation in concrete cases often raises legal complexities. In this 
context, the ratio decidendi, or the legal basis underlying the judge’s decision, plays 
an important role. However, differences in interpretation and application of the ratio 
decidendi by judges often lead to inconsistencies in decisions. This creates a gap between 
the principles of justice expected by the law and the reality of legal practice in the field.

This issue is important because of its effect on public confidence in the judicial 
system and legal certainty in matrimonial property dispute cases. Substantial differences 
in the interpretation of the ratio decidendi can lead to doubts over the substantive 
justice produced in court decisions (Zain, 2024, p. 64). Ratio decidendi serves not only 
as a legal justification, but also as a reflection of the values of justice that live in society 
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(Ni’am, 2024, p. 230). 
Indonesian marriage law regulates the relationship between a man and a woman 

starting from the marriage contract until the end of the marriage due to death, divorce, 
or other causes. Law No. 1/1974 on Marriage provides a legal basis that serves as a guide 
for Indonesia’s diverse communities. Article 1 of the law states that «marriage is a physical 
and mental bond between a man and a woman as husband and wife with the aim of 
forming a happy and lasting family (household) based on the Almighty God.» However, 
reality shows that forming a happy and lasting family is not easy. Many marriages end 
due to various challenges, one of which is the issue of marital property.

The dissolution of marriage, as stipulated in Article 38 of Law Number 1 Year 1974, 
can occur due to death, divorce, or by court decision. After divorce, the issue of joint 
property often becomes a complex issue. Article 35 of the same law states that «property 
acquired during marriage becomes joint property,» while inherited property and 
property acquired as gifts or inheritance remain under the control of each party. Data 
shows a significant increase in the number of divorce cases, which has a direct impact 
on the rise of marital property disputes. According to the Central Bureau of Statistics 
(BPS), the number of divorce cases in Indonesia reached 516,334 in 2022, an increase of 
15.31% from the previous year which recorded 447,743 cases (Afifah, 2024). This increase 
indicates that on average there are around 1,400 divorce cases every day (Efendi, 2023).

Marital property disputes are often a central post-divorce issue, given the 
complexity of dividing assets acquired during marriage. Resolution of these disputes 
can be done through the mediation process in the Religious Courts. However, the 
success rate of mediation in joint property cases is still relatively low. Data shows that in 
2018, only 6.2% of cases were successfully mediated, and this figure decreased to 5.5% 
in 2019 (Syafei & Djazimah, 2021, p. 871).  In addition, in 2022, out of 1,462 joint property 
cases mediated in all Religious Courts in Indonesia, only 384 cases reached an amicable 
agreement (Prasetyo, 2024).

In the context of resolving marital property disputes, the ratio decidendi, namely 
the reason or legal basis on which the judge’s decision is based, plays an important 
role in ensuring the fairness and consistency of the decision. Proper and correct legal 
considerations, as stipulated in Article 178 paragraph (1) of the HIR and Article 53 paragraph 
(2) of Law Number 48 of 2009, are essential in rendering a fair decision (Fadilah, 2019, p. 
112). However, in practice, the consistent application of ratio decidendi is still a challenge, 
given the variety of legal interpretations by judges.

This phenomenon also reveals that the existence of ratio decidendi not only serves 
as a tool to ensure justice, but also to provide legal precedents that can be followed by 
judges in similar cases. In several cases of marital property disputes, it was found that 
judges often did not provide sufficiently in-depth legal considerations regarding the 
division of joint property. For example, the lack of clear legal argumentation often makes 
the decision difficult to accept by the parties. This situation suggests the need for an in-
depth evaluation of how the ratio decidendi can be formulated more systematically to 
reflect substantive justice (Salmah, 2024, p. 120).

In the Indonesian legal system, which adheres to the principle of legal certainty, 
every judge’s decision must be based on positive law and rational considerations 
(Wati, 2018, p. 13). However, in practice, various factors can affect the consistency of the 
application of the ratio decidendi, including the judge’s level of understanding of relevant 
legal principles, social pressures, and local political dynamics. This raises an important 
question: to what extent can the ratio decidendi reflect the principles of universal justice 
in diverse social contexts?

Furthermore, this research will also pay particular attention to the social impact 
of decisions that are deemed unfair. When judges fail to provide legal considerations 
that reflect justice, the consequences are not only felt by the parties to the dispute, but 
also by the wider community who lose trust in the judicial system. It is important to 
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underline that public trust in the judiciary is an important element in maintaining social 
and political stability in Indonesia.

In addition, the role of ratio decidendi cannot be separated from the function of 
jurisprudence in developing law. In many countries, such as the Netherlands and the 
UK, the ratio decidendi has been a key cornerstone in building a reliable legal tradition 
(Mangunsong (Penyunting), 2021, p. 71). In the Indonesian context, it is important to 
ensure that the ratio decidendi does not only refer to the written law, but also considers 
broader principles of justice, including the protection of vulnerable groups such as 
women and children in marital property disputes.

Therefore, this study aims to identify the patterns of ratio decidendi used in 
decisions on marital property disputes and examine their consistency in creating 
justice for the parties. By conducting an in-depth analysis of various court decisions, 
this research is expected to make a significant contribution in developing family law in 
Indonesia, especially in improving substantive justice in judges’ decisions.

Ultimately, it is important to integrate the principles of justice, legal certainty and 
expediency in the preparation of the ratio decidendi. It is hoped that this research will 
not only help improve the quality of court decisions, but also strengthen the legitimacy 
of the legal system in the eyes of society. In other words, the ratio decidendi must be 
seen as a dynamic element that continues to evolve in line with the changing legal 
needs of society.

Therefore, this research is important to analyze how ratio decidendi is applied in 
decisions on marital property disputes in Indonesia, as well as its implications for legal 
practice. By understanding the pattern and consistency of ratio decidendi application, 
it is important to integrate the principles of justice, legal certainty and expediency in 
the preparation of ratio decidendi. This will not only help improve the quality of court 
decisions, but also strengthen the legitimacy of the legal system in the eyes of society. 
In other words, the ratio decidendi must be seen as a dynamic element that continues 
to evolve in line with the changing legal needs of society.

2. Material and Methods
This research uses normative legal research methods, an approach that focuses 

on the study of applicable legal norms. According to Peter Mahmud Marzuki in his book 
Introduction to Legal Science, normative legal research is not only limited to analyzing 
positive law, but also includes evaluating the suitability of legal norms with basic legal 
principles such as justice and legal certainty (Marzuki, 2016a, p. 57). This method aims 
to find the truth of coherence, namely whether legal norms support the underlying 
principles. Then, this normative legal research uses several approaches to analyze data 
and integrate theories of justice and legal certainty into relevant legal studies.

The statute approach is used to analyze the legal norms contained in the relevant 
laws and regulations. This approach aims to understand how legal norms are formulated 
in written regulations and how they provide the basis for legal implementation in 
the context of justice and legal certainty (Rochim, 2015, p. 78). This analysis includes 
evaluating the suitability of legal regulations with the values that form the basis for their 
formation, such as justice and legal certainty, as well as their relevance in creating legal 
stability for society.

The conceptual approach focuses on exploring the theory of justice according 
to Thomas Hobbes and the theory of legal certainty according to Gustav Radbruch. 
This approach helps to evaluate whether the analyzed legal norms are in accordance 
with the ideal principles of justice and legal certainty (Herlina, 2024, p. 55). Hobbes’ 
theory emphasizes the importance of covenant or agreement in creating justice, while 
Radbruch emphasizes that legal certainty must be balanced with justice and legal 
expediency. This approach provides a clear framework for assessing the application of 
legal norms to these fundamental principles.
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The philosophical approach is used to evaluate the basic legal values applied in 
the analyzed legal norms (Anwar et al., 2024, p. 240). This approach allows an assessment 
of whether the applied law has reflected the values of substantive justice and legal 
certainty which are the main objectives of the legal system. This philosophical approach 
is also useful to identify potential gaps between the applicable legal norms and their 
application in the broader social context, thus helping to produce a more comprehensive 
legal analysis.

These three approaches complement each other in building a systematic 
analytical framework, resulting in a deep understanding of how legal norms not only 
fulfill formal rules, but also reflect fundamental principles of justice and legal certainty. 
With the integration of this approach, the research is able to provide a holistic evaluation 
of the legal norms being analyzed. With this approach, the research seeks to reveal how 
existing legal rules and norms reflect the principles of substantive justice and legal 
certainty (Marzuki, 2016b, p. 119).

This method is relevant as it allows the research to evaluate the compatibility of 
the applicable legal norms with theories of justice and legal certainty. In the context of 
normative law, this research aims to ensure that the law is not only applied procedurally 
but also reflects the values that underlie its formation. Conceptual and philosophical 
approaches provide an analytical foundation for assessing substantive justice and legal 
certainty in Indonesia’s legal system.

In this study, the theory of justice and the theory of legal certainty are used as a 
conceptual basis to analyze the application of ratio decidendi in decisions on marital 
property disputes. The theory of justice provides guidance to evaluate whether the 
decision made by the judge has fulfilled the principle of substantive justice, which means 
considering the rights of the parties to the dispute and the balance of their interests. 
This concept is important to assess whether the decision not only complies with formal 
legal rules, but also reflects the ethical values prevailing in society.

Meanwhile, legal certainty theory is used to assess consistency in the application 
of the ratio decidendi. This theory helps identify whether decisions in similar cases have 
followed the same pattern, thereby creating legal stability and a sense of security for the 
community. By integrating these two theories, this research aims to provide a thorough 
analysis of how the ratio decidendi can fulfill the need for justice and legal certainty in 
the context of marital property disputes.

	Justice is a fundamental concept in law enforcement, although it is subjective and 
abstract. According to W.J.S. Poerwodarminto, fair means «not one-sided, there should 
be no arbitrariness and impartiality» (Pandit, 2016, p. 14). Thomas Hobbes stated that 
an action is said to be fair if it is based on an agreed agreement (Nasution, 2017, p. 217). 
In the legal context, justice is often identified with compliance with the applicable law. 
However, substantive justice demands more than just formal compliance; it demands 
treatment that is compatible with individual rights and the well-being of society.

In the settlement of marital property disputes, the application of the theory of 
justice is crucial. Judges are required to not only apply the law textually but also consider 
aspects of substantive justice for the parties involved. This is in line with the view that 
the law must achieve the progress and happiness of society, so that actions that support 
and maintain the happiness of society can be considered fair (Utami & Dalimunthe, 2023, 
p. 437). The importance of legal certainty and justice in the settlement of joint property 
disputes, that the dualism between legal certainty and justice must be revealed and 
applied in court decisions to achieve substantive justice (Farid & Sururie, 2024, p. 205).

In addition, the concept of justice in marital property disputes is based on legal 
pluralism. He emphasized that in the context of resolving marital property disputes, 
the justice sought is substantive justice. The progressive legal paradigm that is more 
concerned with substantial justice than procedural is considered appropriate for 
realizing a just law (Yunanto, 2012, p. 329).
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Thus, the theory of justice in this context requires judges to consider not only formal 
legal aspects but also substantive justice values that live in society. This is important 
so that the resulting decision is not only legally valid but also perceived as fair by the 
parties involved.

In legal theory, legal certainty is a very important element to create justice and 
stability in society. According to Peter Mahmud Marzuki, legal certainty has two main 
definitions. First, legal certainty is the existence of general rules so that individuals know 
what actions can or cannot be done. Second, legal certainty provides legal security 
for individuals from government arbitrariness. With the existence of general rules, 
individuals can know what the state can impose or do to them (Marzuki, 2008, p. 158).

Furthermore, Gustav Radbruch stated that legal certainty has two dimensions: 
legal certainty by law and legal certainty in law (Radbruch, 1950, p. 18). Legal certainty by 
law gives a duty to the law to ensure justice and legal benefits. Meanwhile, legal certainty 
in law is achieved if the law is as much as possible set forth in the law (Pujirahayu, 1991, 
p. 85). 

In the context of ratio decidendi, the theory of legal certainty is very relevant 
because this principle demands consistency in the application of the law, especially in 
similar cases. This consistency includes the use of the same legal arguments in cases 
with similar facts so as to provide a sense of security to the public that the law is applied 
equally and fairly.

In the settlement of marital property disputes, the theory of legal certainty serves 
as a guide to analyze how the ratio decidendi is used by judges in making decisions. 
Legal certainty allows the parties to the dispute to know their rights and obligations in 
accordance with the applicable rules. For example, in the decision of case number 631 
K/Pdt/2017, the application of ratio decidendi is not only intended to fulfill substantive 
justice, but also to provide legal certainty for the parties to the dispute.

Furthermore, the application of legal certainty theory also helps to ensure that 
decisions made by judges do not contradict applicable legal principles. This is important 
to avoid discriminatory or inconsistent decisions, which can reduce the legitimacy of the 
law in the eyes of society. As such, this theory provides a strong analytical foundation 
for understanding the role of ratio decidendi in establishing clear and consistent legal 
precedents.

3. Results and Discussion
3.1. Ratio Decidendi analysis in decisions on marital property disputes
Ratio Decidendi in decisions on marital property disputes is a crucial aspect in 

understanding how judges apply legal principles to achieve justice and legal certainty. 
Ratio decidendi is the basis or legal reasoning on which a judge’s decision is based, 
reflecting the legal interpretation of the relevant facts in a case. In the context of marital 
property disputes, this analysis helps identify how judges interpret and apply legal rules 
related to the division of joint property after divorce.

In the context of marital property disputes, the ratio decidendi is the core of the 
legal considerations used by judges to reach a fair decision and in accordance with 
legal norms. Ratio decidendi is a logical basis that not only explains the legal reasoning 
behind a decision but can also be a reference for other courts in similar cases. Ratio 
decidendi serves as a guideline to ensure that legal principles are applied consistently 
and accountably. This is relevant in the Indonesian legal system which prioritizes legal 
certainty and justice in every court decision (Dewi, 2016, p. 41).

In practice, judges in cases of marital property disputes often consider three main 
principles, namely justice, legal certainty and expediency. The principle of justice ensures 
that the division of joint property is done proportionally based on each party’s contribution 
during the marriage. Legal certainty is necessary so that the parties understand their 
rights and obligations after the divorce, which in turn prevents further disputes. The 
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principle of expediency emphasizes that the decision must provide optimal results for 
the welfare of the parties, especially in terms of joint property management.

As an illustration, in the decision of the Tigaraksa Religious Court Number 0728/
Pdt.G/2016/PA.Tgrs, the judge applied these three principles in deciding the division of 
joint property in a polygamous marriage. The judge considered each party’s contribution, 
both in material and non-material terms, as well as economic and social needs after 
the divorce. The decision shows how ratio decidendi is used to achieve substantive 
justice while maintaining legal certainty. Such an approach reflects the importance of 
considering practical aspects in the application of legal principles (Humairah, 2024, p. 
52).

The application of ratio decidendi in decisions on marital property disputes has 
significant implications for legal practice. First, a clear ratio decidendi can strengthen 
legal precedent, thus providing guidance for judges in similar cases in the future. This 
is important in the Indonesian legal system which does not recognize the principle of 
binding precedent, but still recognizes the value of jurisprudence as a secondary source 
of law. Secondly, a consistent ratio decidendi can increase public trust in the judicial 
system, as the resulting decisions reflect justice and legal certainty (Shidarta, 2019).

However, the application of ratio decidendi also faces challenges, one of which is 
the variation in legal interpretation by judges. Different understandings of legal norms 
can lead to inconsistencies in court decisions, which in turn can lead to legal uncertainty. 
In addition, in some cases, existing legal rules may not be specific enough to address 
the complexity of the case at hand. This requires judges to use discretion and moral 
judgment in setting the ratio decidendi. Non-legal factors, such as social or political 
pressures, can also influence a judge’s judgment, making it important to maintain 
judicial independence in every decision.

Overall, the analysis of ratio decidendi in marital property dispute decisions provides 
important insights into how the principles of justice, legal certainty and expediency are 
applied in judicial practice. By identifying patterns and challenges in the application 
of ratio decidendi, this research seeks to improve the consistency and quality of court 
decisions, which will ultimately strengthen the legitimacy of law in Indonesia.

3.2.  Ratio Decidendi implications for legal practice in marital property disputes
The application of ratio decidendi in decisions on marital property disputes 

has significant implications for legal practice, especially in ensuring justice and legal 
certainty for the parties involved. Ratio decidendi, as the legal reasoning underlying the 
judge’s decision, serves as a logical foundation that can be a reference for other courts 
in the future. Ratio decidendi plays an important role in revealing the meaning of a legal 
decision, taking into account the facts and laws faced in court (Maulidya et al., 2023, p. 
213).

In the context of marital property disputes, clear and consistent legal considerations 
in the ratio decidendi can increase public confidence in the judicial system. Conversely, 
inconsistency in the ratio decidendi can lead to legal uncertainty and a sense of injustice. 
Research published in the Law Journal emphasizes that a strong ratio decidendi helps 
in the development and consistency of the legal system (Farid & Sururie, 2024, p. 202).

For example, in a grant annulment case, the judge considered the relevant articles 
in the Compilation of Sharia Economic Law to ensure legal certainty and justice for the 
parties. In Semarang Religious Court Decision Number 597/Pdt.G/2021/PA.Mrs., the 
judge rejected the plaintiff’s claim based on articles 692, 693, and 694 of the Compilation 
of Sharia Economic Law, which states that grants that occur without any engineering 
cannot be canceled (Sumantri et al., 2022, p. 894).

Another implication of the application of ratio decidendi in marital property 
disputes is the creation of legal precedents that can be used as a reference in similar 
cases. This is important to maintain the consistency of decisions and provide legal 
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certainty for the community. However, it should be noted that each case has unique 
characteristics, so judges must be wise in applying the ratio decidendi that is relevant 
to the context of the case at hand.

In addition, the correct application of ratio decidendi can encourage the 
development of the law through new interpretations and interpretations that are more 
relevant to the dynamics of society. In this case, the judge acts as an agent of change 
who can adapt the law to the needs and values that develop in society. However, judges 
must also be careful not to deviate from the basic principles of applicable law. Challenges 
in the application of ratio decidendi include variations in legal interpretation by judges, 
which can lead to inconsistencies in court decisions. In addition, limited regulations that 
are not specific enough to address the complexity of the case at hand require judges 
to use discretion and moral judgment in determining the ratio decidendi. Non-legal 
factors, such as social or political pressure, can also influence judges’ reasoning, making 
it important to maintain judicial independence in every decision.

Overall, the application of ratio decidendi in marital property dispute decisions 
has a far-reaching impact on legal practice. By understanding and applying the ratio 
decidendi appropriately, judges can ensure that their decisions reflect justice, legal 
certainty, and benefit for the parties involved, as well as contribute to the development 
of a consistent and reliable legal system.

Marriages reveal differences in judges’ interpretation of the law that are influenced 
by various factors, including the socio-cultural context, the specific facts of each case, 
and individual judges’ understanding of legal principles. These differences can lead 
to variations in court decisions, which in turn affect consistency and legal certainty in 
the judicial system. As an illustration, in Supreme Court Decision Number 51K/AG/1999, 
there is an analysis of the determination of ratio decidendi in the context of the division 
of marital property in a mixed marriage divorce. This study shows that despite the 
unification of marriage law through Law Number 1 Year 1974, the interpretation and 
application of the law in concrete cases can vary (Malau, 2021, p. 93).

Differences in legal interpretation by judges in cases of marital property disputes 
can be caused by several factors. Firstly, the socio-cultural background of judges may 
influence their perspective on the concept of justice and property division. Second, the 
specific facts of each case, such as the duration of the marriage, the economic contribution 
of each party, and the presence of children, may influence the judges’ considerations 
in determining the ratio decidendi. Third, individual judges’ understanding of legal 
principles and existing precedents may lead to differences in the application of the 
law. A comparative analysis of court decisions in matrimonial property dispute cases 
is important to identify patterns and inconsistencies in decisions. This can be used to 
improve the quality and consistency of future decisions, as well as ensuring that legal 
principles are applied fairly and consistently. Thus, public trust in the judicial system can 
be enhanced, and legal certainty can be maintained.

In addition, comparative analysis can also help in understanding how laws 
develop and adapt to social change. In the Indonesian context, where there is a diversity 
of cultures and value systems, it is important to ensure that the law can accommodate 
these differences without compromising the principles of justice and legal certainty. 
Therefore, a comparative study of the ratio decidendi in cases of marital property disputes 
can provide valuable insights for the development of laws that are more responsive to 
the needs of society.

Overall, a comparison of the application of ratio decidendi in matrimonial property 
dispute cases is an important endeavor in ensuring that the judicial system functions 
effectively and fairly. By understanding the factors that influence differences in legal 
interpretation by judges, steps can be taken to improve the consistency and quality 
of court decisions, which will ultimately strengthen legitimacy and trust in the legal 
system.
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3.3. Shortcomings in the Consistent Application of Ratio Decidendi and the 
urgency of its rectification

One significant shortcoming in the application of ratio decidendi in marital 
property disputes is the lack of consistency between court decisions. Variations in 
interpretation by judges of the same legal norms often lead to legal uncertainty. This is 
not only detrimental to the parties to the dispute, but also reduces public confidence in 
the judicial system. For example, cases with similar facts may result in different verdicts 
due to different emphasis on the principles of justice, legal certainty, or expediency. 
Such inconsistencies indicate a gap in the application of legal precedent in Indonesia, 
despite the importance of jurisprudence as guidance.

The urgency to remedy this deficiency is high, given that consistency is a key 
element in creating a fair and reliable legal system. Inconsistency not only exacerbates 
legal uncertainty, but also increases the risk of practices being perceived as discriminatory 
or unfair. In the long run, this can undermine the legitimacy of the judicial system, which 
is supposed to be the guardian of justice and legal certainty.

To address this shortcoming, a more systematic approach to building strong legal 
precedents is needed. This can be done through strengthening training for judges 
to understand legal principles in depth and uniformly, as well as developing more 
structured jurisprudential guidelines. In addition, high courts need to be more active in 
providing interpretative guidance for similar cases to create harmony in the application 
of the law.

Increased consistency in the application of ratio decidendi will not only strengthen 
public confidence in the legal system, but also ensure that the principles of justice and 
legal certainty can be applied equally. This is important to maintain social stability and 
provide equal legal protection for all parties.

The analysis of the entire discussion confirms the importance of the ratio decidendi 
in ensuring justice, legal certainty, and expediency in the decision on marital property 
disputes. As the core of judges’ legal reasoning, ratio decidendi not only connects legal 
norms with facts, but also provides moral and logical guidance in every decision. The 
study shows that its application requires a balance between strict legal principles and 
the need for substantive justice in accordance with the facts of each case.

Consistent application of ratio decidendi strengthens public confidence in the 
judicial system. Logical and relevant legal reasoning not only increases the legitimacy of 
the decision, but also provides legal certainty for the parties to the dispute. However, the 
lack of consistency in the application of ratio decidendi is one of the main challenges. 
Different interpretations by judges and the influence of socio-cultural factors often 
lead to variations in decisions for similar cases. This uncertainty has the potential to 
undermine confidence in the legal system and create a sense of injustice.

The urgency of improving consistency in the application of ratio decidendi cannot 
be ignored. The lack of uniformity in decisions calls for a more structured strengthening 
of legal precedents and the use of clearer interpretative guidelines by higher courts. 
Measures such as continuous training for judges and the issuance of uniform 
jurisprudential guidelines are solutions to this challenge. By doing so, the legal system 
can provide more equitable justice and greater legal certainty.

Overall, the ratio decidendi is an important pillar in the development of a 
responsive and adaptive justice system. By addressing shortcomings in its consistency, 
the legal system will not only maintain social stability, but also create stronger trust 
in the judiciary as the guardian of justice and legal certainty. This improvement is a 
strategic step towards creating a more credible and equitable justice system.

4.	 Conclusions
This research confirms that ratio decidendi is an important element in the decision 
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on marital property disputes, which is not only the basis for judges’ legal considerations 
but also a tool to ensure justice, legal certainty, and expediency. From the analysis 
conducted, it was found that the application of ratio decidendi is often influenced by 
the socio-cultural context, the specific facts of each case, as well as individual judges’ 
understanding of legal principles. Although legal unification has been sought through 
Law No. 1/1974, judicial practice shows that there are variations in the interpretation and 
application of the law that have the potential to cause inconsistencies. The answer to this 
research problem reveals that ratio decidendi has a central role in creating substantive 
justice, but the lack of consistency in its application is an obstacle in ensuring legal 
certainty. A comparative analysis of cases shows the need for more structured legal 
precedents and clear interpretative guidelines to strengthen the legal system. As such, 
this research contributes to understanding the importance of ratio decidendi as a tool 
to develop a more responsive and adaptive legal system.
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Abstract
The article examines registration as a means of public administration in the field 

of general secondary education, focusing on its legislative regulation and functional 
significance. Registration serves as a tool for ensuring compliance of educational 
institutions with established legal and educational standards, supporting the legality 
and transparency of the educational system. The key functions of registration are 
identified as granting legal status to general secondary education institutions, 
monitoring compliance with educational standards, ensuring effective resource 
management, and upholding quality requirements in the educational process. The study 
highlights both theoretical and regulatory perspectives on the stages of registration. 
Theoretical approaches, supported by domestic and foreign scholars, outline stages 
such as the preparatory stage, application and documentation submission, compliance 
verification, issuance of registration certificates, and post-registration monitoring. 
At the regulatory level, Ukrainian legislation—specifically the Law of Ukraine «On 
Education» No. 2145-VIII and the Law of Ukraine «On Complete General Secondary 
Education» No. 463-IX—defines stages that include application submission, document 
review, accreditation, evaluation of educational programs, registration decisions, data 
entry into the Unified State Register of Legal Entities, and post-registration control. 
The article identifies gaps in the regulation of post-registration control and supervision 
stages, emphasizing the need for clearer legal techniques to ensure consistency and 
effectiveness. Recommendations are proposed to enhance legal clarity and procedural 
transparency in registration processes, contributing to improved governance and 
accountability in general secondary education. 

Keywords: Legal regulation of education; unified state register of legal entities; 
educational standards compliance; accreditation of educational programs; resource 
management in education.

Introduction
Public administration in the field of education plays a crucial role in ensuring 

the proper functioning, development, and quality of educational institutions. General 
secondary education, being a fundamental stage in the national education system, 
requires a robust and transparent administrative framework to address contemporary 
challenges and ensure compliance with established legal and educational standards. 
One of the critical tools of public administration in this area is the process of registration, 
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which serves as a mechanism for granting legal status, monitoring compliance, and 
maintaining accountability of general secondary education institutions (Yotka, 2024).

In Ukraine, the process of registration of general secondary education institutions 
is governed primarily by the Law of Ukraine «On Education» No. 2145-VIII and the Law of 
Ukraine «On Complete General Secondary Education» No. 463-IX. These legislative acts 
outline the procedural and substantive aspects of registration, setting out the stages, 
requirements, and mechanisms for overseeing compliance. However, despite the 
existence of a legal framework, there are ongoing debates and challenges regarding 
the efficiency, clarity, and adaptability of these registration processes to meet modern 
administrative and educational demands.

The determination of registration stages, as defined in Ukrainian legislation, follows 
a structured approach, reflecting both theoretical insights and practical regulatory 
requirements. Scholars have identified key stages in the registration process, including 
the preparatory phase, submission of an application, verification of compliance with 
established criteria, issuance of registration certificates, and subsequent monitoring 
and evaluation. At the same time, the legislator has enshrined these stages in specific 
legal provisions, particularly in Section VIII (Articles 62-73) and Section V (Article 48) 
of the Law of Ukraine «On Education» No. 2145-VIII. These provisions highlight critical 
steps such as application submission, document review, accreditation and evaluation 
of educational programs, registration decisions, data entry into the Unified State 
Register of Legal Entities, and post-registration control.

The relevance of this study is determined by the need for a thorough analysis 
of the existing legislative framework governing the registration of general secondary 
education institutions. It is essential to identify the strengths, weaknesses, and areas 
requiring transformation to align with best practices in public administration and 
international educational standards. Furthermore, the complexity and multi-stage 
nature of the registration process necessitate a clear understanding of each stage 
and its role in achieving transparency, accountability, and efficiency in educational 
governance.

In recent years, significant progress has been made in refining the legislative 
and regulatory framework for education in Ukraine. However, certain aspects of the 
registration process remain underdeveloped, particularly regarding post-registration 
control and supervision. These stages, while mentioned in legal provisions, often lack 
sufficient detail, leading to ambiguities in their implementation. As a result, there is a 
pressing need for legislative transformation aimed at enhancing the clarity, consistency, 
and practical applicability of these stages.

At the theoretical level, the registration process has been analyzed by domestic 
(Lisova, 2018; Dzhurilo et al., 2018; ) and foreign scholars (Gray et al., 2015; Abrahams 
and Reiss, 2012; Argyris, 2010; Millar and Abrahams, 2009; Van Dijk, 2006), who have 
emphasized its importance as a means of ensuring educational quality, institutional 
accountability, and compliance with national standards. The preparatory stage, for 
example, involves the collection and preparation of necessary documentation and 
evidence of compliance with legal requirements. The application submission stage 
formalizes the institution’s intent to operate within the established legal framework. 
Subsequent stages, such as compliance verification, accreditation, and evaluation, 
are critical for ensuring that institutions meet the required standards before being 
granted official status.

In addition to theoretical insights, practical implementation of these stages 
requires effective legal techniques and mechanisms. For instance, the process 
of data entry into the Unified State Register of Legal Entities serves not only as a 
procedural requirement but also as a tool for ensuring transparency and public access 
to information about registered educational institutions. Similarly, post-registration 
control mechanisms play a vital role in monitoring institutional performance, 
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compliance with quality standards, and adherence to legal obligations.
The objective of this article is to highlight the features of the stages of registration 

as a means of public administration in the field of general secondary education from 
the perspective of their transformation by the national legislator. This study aims to 
analyze both theoretical and legislative aspects of the registration process, identify key 
challenges, and propose recommendations for improving the regulatory framework. 
By doing so, the article seeks to contribute to the ongoing discourse on educational 
governance and support efforts aimed at enhancing transparency, accountability, and 
quality in general secondary education.

The study is structured as follows: the first section provides an overview of 
the theoretical foundations of registration as a means of public administration in 
general secondary education. The second section analyzes the legislative framework 
governing registration in Ukraine, focusing on key legal provisions and their practical 
implementation. The third section discusses challenges and gaps in the existing 
registration process, with particular emphasis on post-registration control and 
supervision. Finally, the article offers recommendations for legislative transformation, 
aimed at enhancing the effectiveness and efficiency of registration as a tool of public 
administration.

The registration process is a vital component of public administration in 
general secondary education, serving as a foundation for institutional accountability, 
transparency, and quality assurance. However, its effectiveness depends on a well-
structured, clear, and adaptable legislative framework. By addressing existing gaps and 
ambiguities, the national legislator can significantly improve the registration process, 
ensuring that it meets the needs of modern educational governance and contributes 
to the development of a robust and efficient education system in Ukraine.

This article aims to bridge the gap between theoretical insights and practical 
legislative requirements, offering a comprehensive analysis of the registration process 
and proposing concrete measures for its transformation. Through this analysis, 
the study contributes to the broader discussion on educational reform and public 
administration, highlighting the importance of effective legal regulation in achieving 
sustainable improvements in the field of general secondary education.

Results and Discussion
Below propose to carry out an overview of each of the mentioned stages of 

registration as a means of public administration in the field of general secondary 
education. I propose to focus attention on the positive and negative elements of 
the specified legal classification with the provision of relevant proposals for their 
transformation.

Thus, the stage of submitting an application for registration is determined by the 
national legislator in Art. 67 of Chapter VIII of the Law of Ukraine «On Education» No. 
2145-VIII. As part of the specified stage of registration, an application for registration 
is submitted to the relevant educational authority by the founder of the educational 
institution (state or local authorities, private individuals, or organizations submit an 
application to the local state administration or regional state administration) [1].

At the stage of consideration of documents and their verification, which is also 
actually regulated in Art. 67 of Chapter VIII of the Law of Ukraine «On Education» 
No. 2145-VIII, first of all, the provided documents are assessed for compliance with 
regulatory and legal requirements by the registration body.

So, the founding documents, information about the educational program, 
the qualifications of the teaching staff, the material and technical base and other 
documents confirming the institution’s ability to provide the educational process are 
subject to monitoring (Law of Ukraine No. 2145-VIII…, 2017).

Accreditation and evaluation of educational programs as a stage of registration 
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in the system of means of public administration in the field of general secondary 
education, in accordance with Art. 48 of Chapter V of the Law of Ukraine «On Education» 
No. 2145-VIII, has a rather subsidiary, optional character and can be applied in specific 
cases. In particular, this stage is relevant in the case of accreditation of types of general 
secondary education institutions of a new typology (private), or in the event of the 
appearance or approval of new educational programs. The result of the specified stage 
is additional accreditation, or evaluation of educational programs, in order to confirm 
the quality of education (Law of Ukraine No. 2145-VIII…, 2017).

The decision on registration as a stage of registration as a means of public 
administration in the field of general secondary education, in turn, is regulated in Art. 
69 of Chapter VIII of the Law of Ukraine «On Education» No. 2145-VIII.

This stage, according to the position of the legislator, involves the adoption of a 
decision on registration, or refusal to register, an institution based on the previously 
conducted inspection and evaluation of submitted documents by the body responsible 
for the process and procedure of registration (Law of Ukraine No. 2145-VIII…, 2017). 

After the decision on registration, as a stage of registration as a means of public 
administration in the field of general secondary education, the institution of general 
secondary education is entered into the Unified State Register of Legal Entities, 
Individual Entrepreneurs and Public Organizations. The specified stage is regulated 
by the national legislator as well as the stage of the decision on registration, in Art. 69 
of Chapter VIII of the Law of Ukraine «On Education» No. 2145-VIII (Law of Ukraine No. 
2145-VIII…, 2017). 

The granting of a license as a stage of registration of institutions of general 
secondary education as a means of public administration is applied in the case of 
successful completion of the above-listed stages and indicates that the institution 
of general secondary education has the right to provide educational services within 
certain levels or areas of education. The license for carrying out educational activities 
is ideologically derived from the approaches established in the mentioned Article. 69 
of Chapter VIII of the Law of Ukraine «On Education» No. 2145-VIII (Law of Ukraine No. 
2145-VIII…, 2017). 

Finally, post-registration control as a stage of registration of a general secondary 
education institution is part of the monitoring of this field and is determined by Art. 48 
of Chapter V of the Law of Ukraine «On Education» No. 2145-VIII.

Thus, within the framework of this process, state supervisory bodies monitor 
compliance with the standards and requirements established for general secondary 
education institutions, in particular, educational standards, material conditions and 
personnel qualifications (Law of Ukraine No. 2145-VIII…, 2017). 

I consider it expedient, in the future, to highlight the main problems and conflicts 
related to the regulatory and legal classification of the stages of registration as a means 
of public administration in the field of general secondary education with proposals for 
author’s approaches to their leveling.

First of all, I would like to note that the classification approach regarding the 
stages of registration as a means of public administration in the field of general 
secondary education under the legislation of Ukraine somewhat contrasts with similar 
approaches to theorizing this process by domestic and foreign scientists.

So, for example, the stage after registration control in the Law of Ukraine «On 
Education» No. 2145-VIII corresponds to the stage of further control and reporting. Such 
a difference dictates the problem of an organizational nature regarding registration as 
a means of public administration in the field of general secondary education of Ukraine, 
which consists in the application of a legislative prescription due to the etymological 
difference of the concepts «control» and «reporting».

The national legislator provides exclusively for the control of the activities of 
general secondary education institutions by authorized institutions and institutions (the 
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Ministry of Education and Science of Ukraine, local and regional state administrations, 
education departments), which affects the reporting aspect of general secondary 
education institutions (Dei et al., 2024).

It would be expedient to integrate the application of the stage of «further control 
and reporting» into the national legal field, creating a precedent for supplementing the 
control process with the aspect of reporting, which, by its origin, is a broader concept 
(control involves checking by authorized bodies only the provided and available data 
regarding institutions of general secondary education, while reporting may be aimed 
at analyzing information requested by bodies and institutions of state administration 
in the field of education).

The stages of registration as a means of public administration in the field of 
general secondary education, prescribed in Section V and Section VIII of the Law of 
Ukraine «On Education» No. 2145-VIII, should be classified into three separate clusters: 
primary, registration and accreditation and monitoring and qualification. The initial 
cluster of stages of registration as a means of public administration in the field of 
general secondary education should include the submission of an application for 
registration, as well as the review of documents and verification of their compliance 
with established requirements. The registration-accreditation cluster of stages of 
registration as a means of public administration in the field of general secondary 
education should, in turn, include accreditation and evaluation of educational programs, 
decisions on registration, entering data into the Unified State Register of Legal Entities, 
Individual Entrepreneurs, and Public Organizations and granting a license. Finally, to 
the monitoring and qualification cluster of stages of registration as a means of public 
administration in the field of general secondary education, I consider it expedient to 
include post-registration control itself.

The specified distribution of registration stages as a means of public administration 
in the field of general secondary education into appropriate clusters, in my opinion, 
would make it possible to specify the purpose of each of them, in accordance with the 
provisions of the Law of Ukraine «On Education» No. 2145-VIII. 

From now on, propose to stop at the stages of registration as a means of public 
administration in the field of general secondary education in proportion to the profile 
Law of Ukraine «On comprehensive general secondary education» No. 463-IX. The stages 
of registration as a means of public administration in the field of general secondary 
education are not directly prescribed in the Law of Ukraine «On Comprehensive General 
Secondary Education» No. 463-IX. However, the general provisions on registration as a 
means of public administration of general secondary education can be found in Section 
VI (Articles 42-52) and Section VII (Articles 53-57) of the specified normative act.

Structurally and ideologically, the stages of registration as a means of public 
administration of the field of general secondary education, prescribed in the Law 
of Ukraine «On Comprehensive General Secondary Education» No. 463-IX, almost 
fully correspond to the stages of the process prescribed in the Law of Ukraine «On 
Education» No. 2145 -VIII and those considered by us above. 

The only difference is the presence of such a stage as «evaluation of educational 
programs and standards», which chronologically follows immediately after the stage 
of preparation and submission of documents and the stage of checking documents 
for compliance with requirements (Law of Ukraine No. 463-IX…, 2020).

According to its purpose, the stage of evaluation of educational programs and 
standards, prescribed in the provisions of Art. 42, Article 44 of Chapter VI of the Law of 
Ukraine «On Comprehensive General Secondary Education» No. 463-IX, as an element 
of registration as a means of public administration in the field of general secondary 
education is a concretized invariance of the «review of documents and assessment of 
compliance» stage.

As part of the latter, the proposed educational programs are evaluated in 
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order to determine their compliance with the state standards of general secondary 
education, which are mandatory for institutions of the corresponding level, after which, 
if necessary, an accreditation procedure is carried out for the institution of general 
secondary education (Law of Ukraine No. 463-IX…, 2020).

The stages that follow the evaluation of educational programs and standards, in 
accordance with the provisions of Art. 42, Article 44 of Chapter VI and Art. 57 of Chapter 
VII of the Law of Ukraine «On Comprehensive General Secondary Education» No. 463-
IX, is to make a decision on registration, entering data into the Unified State Register of 
Legal Entities, Individual Entrepreneurs and Public Organizations, obtaining a license 
for educational activities and post-registration control and supervision (Law of Ukraine 
No. 463-IX…, 2020).

Conclusions
The analysis of the stages of registration as a means of public administration 

in the field of general secondary education reveals a multi-layered and complex 
process, regulated primarily by the Law of Ukraine «On Education» No. 2145-VIII 
and supplemented by the Law of Ukraine «On Comprehensive General Secondary 
Education» No. 463-IX. Each stage represents a distinct phase, aimed at ensuring 
compliance with national standards, transparency, and accountability in the education 
sector.The totality of the analyzed theoretical and practical apparatuses of the study 
of registration as a means of public administration in the field of general secondary 
education allows us to talk about the presence of a clear and consistent structure of 
its staged implementation. The registration process begins with the submission of an 
application by the founder of the educational institution, be it state, local authorities, 
private individuals, or organizations. This stage, as outlined in Article 67 of the Law of 
Ukraine «On Education,» establishes the foundation for initiating the legal existence of 
an educational institution. Following this, the documents undergo thorough verification 
by the registration authority to ensure compliance with regulatory standards, including 
founding documents, educational programs, staff qualifications, and infrastructural 
adequacy.

Subsequently, the granting of a license legitimizes the institution’s right to 
provide educational services. The licensing process confirms the institution’s capacity 
to operate effectively and in accordance with state requirements.

Post-registration control, the final stage, focuses on monitoring compliance with 
educational standards, personnel qualifications, and infrastructural requirements. This 
stage, detailed in Article 48 of the Law of Ukraine «On Education,» ensures ongoing 
oversight and continuous improvement.

However, discrepancies arise when comparing the national classification of 
registration stages with international approaches. The Ukrainian system lacks an 
integrated stage of «further control and reporting,» creating ambiguity between 
oversight and accountability mechanisms. Introducing a unified approach that includes 
both control and reporting would address this gap and enhance transparency.

To streamline the registration process, it is proposed to classify the stages 
into three clusters: (1) Initial (application submission and document verification), (2) 
Registration-Accreditation (program evaluation, registration decision, licensing), and 
(3) Monitoring and Qualification (post-registration oversight). This classification would 
clarify the objectives of each stage, improve regulatory coherence, and facilitate better 
governance.

The latter has theoretical-practical (research) and normative-legal (practical) 
dimensions that interact and complement each other. I should also note the presence 
of certain conflicts in the regulation of the process-stage component of registration 
of institutions of general secondary education in Ukraine, regarding which, in further 
scientific investigations, proposals will be made regarding the improvement and 
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elimination of the latter.
In conclusion, while the Ukrainian legal framework for registration in general 

secondary education is robust, it would benefit from harmonization of its stages, 
improved integration of control and reporting functions, and a clearer clustering of 
stages. Such reforms would not only align Ukraine’s approach with international best 
practices but also ensure greater efficiency, transparency, and accountability in the 
administration of general secondary education institutions.
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Abstract
As Ukraine is moving closer to European integration and trying to adapt to 

the current challenges of globalization, the relevance and need for transforming the 
national labor legislation becomes obvious. The article aims to determine whether 
the current innovations in the labor legislation of Ukraine comply with the main legal 
acts that provide for transparent and predictable working conditions in the European 
Union. This article attempts to identify problems and shortcomings of the normative 
work of state bodies in this area and elaborate on the amendments to particular 
domestic legislative acts. The leading research method is a comparative method used 
to examine legal frameworks and regulatory practices in the EU Member States and 
Ukraine and define common grounds and areas in the national legislation requiring 
improvement. The article analyzed the labor framework of the European Union and 
distinguished such shortcomings in the domestic legislation as the unclear definition 
of employee status, vague duration of probationary periods, undefined criteria for 
refusal and compensation for employees to refuse on-demand work, unresolved issue 
of minimum working hours, etc. The developed recommendations for amending 
legal acts of Ukraine make it possible to address the mentioned issues and receive 
timely and complete information about significant aspects of the work of Ukrainian 
employees. 

Keywords: comparative analysis; industrial relations; labor conditions; normative 
act; on-demand contract.

1.	 Introduction
Modern working conditions are crucial components of the socio-economic 

development of countries, especially when it comes to the context of the European 
Union. Transparency and predictability of working conditions determine the efficiency 
of economic systems and ensure the protection of the rights of individuals in the labor 
market. Annex XL to the Ukraine-EU Association Agreement (European Parliament and 
the Council, 2019) entails Ukraine implementing a reformation in the field of labor and 
social policy to bring its legislation into line with the EU one. However, the implications 
of these provisions for Ukraine require detailed analysis. 

Article 8 of Section 1 of the Constitution of Ukraine (Verkhovna Rada of Ukraine, 
1996) stipulates that the rule of law shall be in force and efficient in Ukraine. The rule of 
law is not limited to legislation but is one of its manifestations. It goes beyond legislation, 
involving other constants established and legitimized by a particular society, such as 
standards of morality, traditions, and customs. The ideology of justice, the concept of 
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law, enshrined in the Constitution of Ukraine (Verkhovna Rada of Ukraine, 1996), unifies 
all the mentioned constituents of law. A vital element of the rule of law principle is 
Ukraine’s acceptance of the supremacy of international labor legislation over domestic 
one. 

As per the rule of law principle, legal rules to be applied contain higher standards 
for human rights and legal guarantees, regardless of their belonging to international or 
national legislation. No national court shall be criticized for its wider interpretation of 
the provisions of the Convention for the Protection of Human Rights and Fundamental 
Freedoms if it (the interpretation) puts an individual in a more favorable position as 
opposed to the interpretation delivered by the European Court (Gorshkova, 2001). 
Therefore, any state can expand the scope of rights provided by an international legal 
act when such opportunities arise (Zhernakov, 2017). Thus, the rule of law principle acts 
as a measure of justice in the state’s attitude towards an employee and the quality of 
national labor legislation.

Directive No. 2019/1152 on transparent and predictable working conditions in the 
European Union (European Parliament and the Council, 2019) is the first EU directive of 
an ideological nature. It includes fundamental provisions that serve as reference points 
for improving labor legislation. Revising its social policy, Ukraine makes adjustments 
to the focus area, which, in turn, transforms labor and social legislation. The result of 
these innovations is Draft Law No. 2708, “On Labor” (Honcharuk, 2019). Since this Draft 
Law has become an object of criticism among scholars and trade unions, this article 
aims to provide its impartial analysis. The provisions of this Draft Law will be subject to 
critical understanding and determining for compliance with the international legal acts 
ratified by Ukraine or those that are a part of the EU legislation.

Therefore, the article aims to analyze the system of legislative acts and the practice 
of applying the rules of transparency and predictability of working conditions in the EU 
and compare them with the current innovations in the labor legislation of Ukraine for 
compliance with the main legal acts that ensure transparent and predictable working 
conditions in the European Union.

The article applies a theoretical framework centered on the Europen and Ukrainian 
legal instruments in the field of labor, including Directive 2019/1152 on Predictable 
and Transparent Working Conditions, Draft Law “On labor” No. 2708, Labor Code of 
Ukraine, and other international legislative acts. The article also considers scientific 
papers devoted to the topic under study in order to determine and define the key 
concepts and theories regarding labor regulation within national and international 
domains, to prove or disprove the set hypothesis, and to provide valid conclusions. 
The relevance and significance of the study lie in Ukraine’s endeavor to align its labor 
legislation with European standards as it moves towards European integration, aiming 
to address challenges posed by globalization. The research methodology primarily 
involves a comparative analysis of legal frameworks and regulatory practices in the 
EU Member States and Ukraine to identify common grounds and areas in the national 
legislation requiring improvement. The findings identify shortcomings in Ukrainian 
labor legislation, such as the unclear definition of employee status and vague provisions 
regarding probationary periods and compensation for on-demand work refusal. The 
main contributions of this article are the suggested recommendations for amending 
Ukrainian legal acts to enhance transparency and protect employees’ rights as to meet 
the requirements of the EU labor legislation.

The structure of the article is divided into 5 sections and 5 subsections. Section 1 
is an introduction that outlines the aims, relevance, and problematics of this study. This 
section provides a short discussion on the significance of transparency and predictability 
in labor laws and Ukraine’s efforts to align its legislation with EU standards. Section 2 is 
devoted to the analysis of the existing scientific papers on the issue under study to 
identify the research gaps and substantiate the scientific novelty of this article. Section 



77

Shcherbyna, V. (2024). Aligning ukrainian labor legislation with EU standards: A comparative analysis of transparency and 
predictability in employment conditions. Legal Horizons, 22(3), 75-88. https://doi.org/10.54477/LH.25192353.2024.3.pp.75-88.

3 presents the methodological framework of this study, where the central place is 
occupied by the comparative method. Section 4 combines results and discussion and is 
the largest section in the article divided into five logical subsections. Subsections draw 
a comparison between the provisions of Directive No. 2019/1152 and the Draft Law “On 
labor” No. 2708, focusing on key aspects such as the maximum duration of probationary 
periods, evaluation of professional competence during employment acceptance, and the 
right of employees to enter into employment contracts with multiple employers. These 
subsections also highlight the discrepancies and areas for improvement in Ukrainian 
labor legislation. Section 5 represents the conclusions of the article and defines the 
prospects for further research in the same area.

2. Materials and Methods
The research methodology for examining transparent and predictable labor 

conditions in the European Union involved a comprehensive comparative analysis of 
legal texts, directives, and conventions from both national and European legislation. 
Given the focus on labor market flexibility and the dynamics of employer-employee 
interactions in evolving economic landscapes, particular emphasis was placed on 
exploring these aspects within the European Union context.

The methodological framework encompasses the method of formalization used 
to outline and codify the statutory instruments governing labor conditions within the 
EU and Ukraine, such as Draft Law “On Labor,” Directive No. 2019/1152, Labor Code of 
Ukraine, etc. This method allowed for selecting the relevant directives, regulations, 
and national laws on transparent and predictable labor conditions. As the material 
for analysis was selected, the method of generalization was applied to synthesize and 
determine common trends, principles, and standards observed within Ukrainian and 
EU labor legislations. This method facilitated the identification of overarching themes 
and principles governing transparent and predictable labor conditions across Member 
States and Ukraine.

The induction method was employed to identify general principles and conclusions 
regarding transparent and predictable labor conditions based on the specific provisions 
of statutory documents. Through in-depth analysis of individual legal provisions and 
case studies, this method provided broader insights into the implementation and 
effectiveness of labor laws across different contexts. The deduction method applied 
general principles and theories of Ukrainian and EU labor legislations to specific cases 
or scenarios. By extrapolating from established legal frameworks and precedents, this 
method allowed for assessing how transparent and predictable labor conditions are 
upheld within national labor legislation.

The primary research method was the comparative research method applied to 
regulatory legal acts. This approach enabled a thorough understanding of the selected 
issue, considering Ukraine’s commitment to European integration and efforts to align 
its legislation with European norms. By comparing legal frameworks and regulatory 
practices across different jurisdictions within the European Union, the study aimed to 
identify commonalities, differences, and emerging trends in labor regulations.

The comparative analysis encompassed an examination of various aspects related 
to transparent and predictable labor conditions, including contractual arrangements, 
working hours, wage regulations, social security provisions, and mechanisms for dispute 
resolution. Through this method, the study assessed the effectiveness of existing 
legal frameworks in promoting transparency, fairness, and stability in employment 
relationships across different European Union member states.

Furthermore, the research methodology involved collecting and analyzing 
empirical data, such as case studies, statistical information, and qualitative interviews 
with relevant stakeholders, including employers, employees, trade unions, and 
government representatives. These empirical insights complemented the comparative 
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legal analysis, providing real-world perspectives on the implementation and impact of 
labor regulations in practice. 

Thus, through formalization, generalization, induction, deduction, and comparative 
methods, this study aims to offer a comprehensive understanding of transparent and 
predictable labor conditions in the European Union. By examining both legal frameworks 
and practical realities, the study aims to provide valuable insights for policymakers, 
practitioners, and researchers seeking to enhance labor market governance and 
promote inclusive economic development.

3. Results and Discussion
Directive No. 2019/1152 on transparent and predictable working conditions in the 

European Union (European Parliament and the Council, 2019) is a political and legal or 
rather ideological document that determines basic policy directions for labor regulation 
in any European state. The Directive is a crucial legislative instrument adopted by the 
EU to enhance the quality of employment and ensure equal treatment of employees 
within the EU member states. The Directive is designed to improve transparency and 
predictability in labor relations, strengthen employees’ rights, and contribute to social 
cohesion.

According to Directive No. 2019/1152, employees become aware of clear conditions 
of their employment from the moment the employment contract is concluded. This 
includes details about their rights and obligations, working hours, remuneration, and 
any applicable benefits. The Directive grants workers with the right to make informed 
decisions about their employment and enables them to exercise their rights effectively.

Furthermore, the Directive should eliminate such a problem as vulnerable 
employment and non-standard forms of employment, which can contribute to a 
predictable working environment. It outlines regulations designed to prevent the 
mistreatment and misuse of employees, including measures to govern the use of on-
demand, intermittent, or casual work (Shcherbyna, 2007).

Directive No. 2019/1152 is closely linked to the EU Social Pillar, a set of principles and 
rights intended to build fair and inclusive societies across the EU. The directive aligns 
with the Social Pillar’s objectives of promoting fair working conditions, ensuring social 
protection, and enhancing social dialogue. Since Directive No. 2019/1152 is designed to 
increase transparency and predictability in working conditions, it supports the Social 
Pillar’s objective of improving the quality of life for all EU citizens and promoting 
social convergence among Member States. Thus, the Directive contributes to the 
implementation of the EU Social Pillar’s objectives of social fairness and inclusion.

Unfortunately, the described tendencies have not yet been reflected in the 
national labor legislation either after the adoption of the Constitution or after signing 
the Ukraine-EU Association Agreement (European Union and Ukraine, 2014). There are 
concerns about whether the new labor laws adequately uphold the broad protection 
and rights outlined in the constitution related to labor issues. Instead of addressing these 
concerns, a trend toward relaxing labor regulations has appeared. This makes Ukrainian 
employees find themselves beyond the scope of the rules that have a strong social and 
defensive orientation (Lazovski, 2020).

Provisions of Chapter 3 of the Directive that establish minimum requirements for 
working conditions are of prime importance. Article 8 of the Directive establishes the 
maximum duration of any probationary period. Section 1 of Article 8 of Chapter 3 of the 
Directive defines that any probation period shall not exceed six months. As for the Draft 
Law (Honcharuk, 2019), it stipulates that the duration of the probation period shall not 
exceed three months unless the legislation provides otherwise. Norms regarding the 
extension of the probation period for specific categories of employees shall comply with 
provisions of Article 8 of Chapter 3 of the Directive. If an extended probation period is 
required, its justification shall be an employee’s interest or the specificity of the work. 
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The comparison between Article 8 of Chapter 3 of the Directive and Section 1 of Article 
27 of the Draft Law shows that special categories of employees are subject to shorter 
probation periods; this period is two months longer for regular employees.

It is worth noting that Article 27 of the Draft contains no significant provisions that 
Section 2 of Article 8 of the Directive does. A probation period shall be equal to the contract 
duration expected and the specificity of the work provided a clearly defined period of 
employment relations. Given the spread of fixed-term employment relationships in 
Ukraine, this provision should be a safety measure when applying maximum probation 
periods.

Section 4 of Article 27 of the Draft Law (Honcharuk, 2019) provides for cases when 
a probation period is not used. The number of such cases has decreased compared to 
cases described in Section 3 of Article 26 of the Labor Code of Ukraine. However, Article 
8 of Chapter 2 of the Directive states that there shall be no probation period again when 
a contract for the same work activity is renewed. Section 2 of Article 27 of the Draft 
law stipulates that days on which an employee does not perform their work during 
the probation period shall not be counted, regardless of the reason. This provision fully 
complies with Section 2 of Article 8 of the Directive, which allows the Member States 
of the European Union to extend the probationary period in proportion to the duration 
of the absence. The absence of standards on general approaches to the assessment 
of the professional competence of employees at the time of recruitment is one of the 
main shortcomings of the Directive and the Draft. Its content can be expressed in the 
following wording:

“Article… assessment of the professional competence of employees at the time of 
recruitment”

1. The employer is entrusted to hold job interviews, surveys, tests, internships, or 
contests, consult the documents, obtain information, and use other methods that are 
not prohibited by the law for assessing the professional competence of an employee. 

2. The employer is prohibited from using professional competence assessment 
methods that encroach upon a person’s life, health, honor, dignity, inviolability, and 
security and interfere in their personal and family lives. 

3. Medical check-ups of employees for compliance with the work they perform is 
to be conducted using medical criteria on the grounds of and in compliance with the 
procedure established by law.

4. The employer is obliged to adhere to the procedures established by the Law of 
Ukraine “On information” regarding collecting, storing, using, and sharing confidential 
information about people.

According to Section 2 of Article 15 of the Draft Law (Honcharuk, 2019), an employee 
has a right to enter into an employment contract with one or several employers in parallel 
unless the law or employment contract says otherwise. The content of this provision 
is similar to the one found in Section 2 of Article 21 of the Labor Code of Ukraine but 
has a wider set of restrictions in collective agreements in regard to other work. Both 
the Draft Law and the Labor Code of Ukraine contain restrictions in regard to other 
work established by the parties in the employment contract. However, these acts do not 
contain any legal conditions for such restrictions. According to Article 9 of Chapter 2 of 
the Directive, Member States have the right to establish requirements for an employer 
to impose nonconformance restrictions based on reasonable grounds, including health 
and safety, the security of business confidential information, the integrity of the public 
service, or the avoidance of conflicts of interests. It is believed that the structure of 
restriction established by contract and based on the criteria specified by law fit the 
objective demand criteria more.

For the first time in the history of national legislative practice, Section 5 of Chapter 
1 of Article 17 of the Draft Law provides for the possibility of entering into an employment 
contract without a fixed term. The desire of business entities to increase the flexibility 
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and elasticity of labor relations is a major problem for market economies in terms of 
legal regulation of these relations. This refers to legalization of flexible, mobile working 
hours.  

Such employment contract when an employee undertakes obligations to perform 
specific work in future, meaning that the employer decides when to involve an employee 
in work are becoming increasingly common. These contracts provide for on-demand 
work. They are commonly used in tourism, air traveling, service industry. There is barely 
any legal regulation in the usage of such contracts. There are some exceptions to this 
satiation, however. Germany, for instance, has a law that establishes three separate 
restrictions that protect an employee to a certain extent. Firstly, this law obliges an 
employer to inform an employee of the resumption of work at least four days before it.

Alternatively, an employee is not obliged to execute their work. Secondly, the 
employer guarantees that duration of work per day will be at least three uninterrupted 
hours. Thirdly, the employment contract must contain a paragraph regarding the 
minimum guaranteed duration of employment relationship (Shcherbyna, 2007). 
Italian laws recognize on-demand work as an interrupted employment contract or 
an agreement that can be interrupted. There are fixed-term and non-fixed-term 
employment contracts. This type of agreement entitles the employer to engage 
employees to specific work throughout the duration of the agreement depending on 
the situation on a given enterprise. They are mainly used for office workers, tourism and 
seasonal types of activity. Remuneration depends on the actual amount of performed 
work during employment (Garashchenko, 2013)

A need for legal regulation of employment relationships that arise from on-
demand contracts stems from temporary nature of such work, absence of continuous 
work, absence of the exact moment from which work can be counted, absence of 
legal regulation in the matter of remuneration to on-demand employees. This type 
of employment contract has to be regulated by a separate normative act with clear 
definition of on-demand work, remuneration payment procedures for on-demand 
employees, time of on-demand contracts, conditions for calling an employee to work 
(Prylypko, 2013).

On-demand contracts can be divided into two types. First type is called min-
max contracts. These contracts establish a lower and upper limit of working hours. The 
former one is to be provided to an employee by the employer and the latter one is how 
much the employee is required to work when summoned. In cases when the employer 
engages an employee in work that lasts less than the lower limit an employee is subject 
to a compensation that is equal the number of hours to the lower limit. Second type is 
called zero-hours contract. According to these contracts, an employer is not obliged to 
provide employees with work and bears no responsibility for not providing it. At the same 
time neither minimum working hours nor work mode are decided. It is possible that the 
employee will never be summoned to fulfill work which provides no employment and 
remuneration guarantees. Zero-hours contracts, for their part, can be divided into two 
types. The first one obliges employees to perform on-demand work when summoned 
by the employer, while the second one provides an employee with an option to refuse 
such work (Svichkarova, 2014).

What model of on-demand contracts has the Ukrainian legislator chosen and 
how much does it correspond to the Directive provisions? Article 22, Chapter 1 of the 
Draft defines employment contracts without fixed working hours as a special form of 
employment contracts under which an employee is obliged to perform work only when 
provided with it by the employer with no guarantees for such work to be available on an 
ongoing basis. Firstly, there is a need to understand what “a special form of employment 
contracts” is for the authors of the Draft Law. Article 205 of the Civil Code of Ukraine 
(Verkhovna Rada of Ukraine, 2003) defines the form of transaction (including agreement 
as a form of the latter one) and ways of expressing will. According to part 1 of this Article, 
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the verbal or written form is permitted for closing a transaction. The parties are entitled 
to decide upon the form of the transaction unless otherwise provided by the statute. It 
remains unclear what is the special form the definition mentioned in the Draft Law. This 
type of employment contracts, as is the rest of them, is concluded in written form as 
indicated by the provisions of Article 15 of the Draft Law.

Secondly, Section 1 of Article 22 of the Draft Law (Honcharuk, 2019) characterizes 
this type of employment contract using two distinct features:

1)	 employee is obliged to perform only when provided with available work by 
the employer.

2)	 employee performs work without guarantees for availability of such work 
on an ongoing basis. 

The question is as follows: why is it named “contract without fixed working hours” 
and not “on-demand contract”? A responsibility for an employee to execute work arises 
only when such work is available and provided by an employer. Confirmation for this 
can be found in provisions of Section 4 of Article 22 of the Draft Law (Honcharuk, 2019) 
where it states that an employer independently determines the amount of work to 
be performed and agrees the working regime, the number of working hours needed 
to complete a given job with an employee within a reasonable time frame. However, 
this contradicts the provisions stipulated by paragraph “M” of Article 4 of the Directive. 
According to the said Article, employers shall inform employees of the reference days 
and hours they need employees to execute work provided that the work pattern is 
thoroughly or predominantly unforeseeable. Thus, the Directive guarantees that any 
employee can plan their working day for several different employers. The same idea is 
outlined in Article 10 of the Directive. Therefore, the Directive establishes guarantees for 
minimum predictability of work for employees and obliges the employer to consider 
the employee’s interests. The Draft Law promotes total disregard for the interest of 
employees by the employer.

It is evident that Ukrainian legislator has somewhat of a simplified understanding 
of the nature of such employment contracts and the employer’s limits of authority 
established by the Directive. Requirements for this type of contracts set out in the 
Directive are the following. Section 1 of Article 4 of the Directive states that member 
states shall ensure that employers are required to inform employees of the essential 
aspects of the employment relationship. Paragraph “M” of the said Article envisages 
the obligation of an employer to provide an employee with the following information 
provided that the work pattern is thoroughly or predominantly unforeseeable:

1) the mechanism of the changeable work pattern, the number of secured billable 
hours, and the payment for executed work in addition to these billable hours;

2) the days and hours when an employer anticipates an employee to execute work;
3) the right of employees to be notified about the minimum period they have to 

begin working and, if relevant, the deadline for revocation outlined in Article 10(3).
Article 10 of the Directive establishes requirements for minimum predictability of 

work for employment contracts without fixed working hours. In case of employee’s work 
pattern is thoroughly or predominantly unforeseeable, Member States are obliged to 
secure an employee from being demanded by an employer to execute the work unless 
the following requirements are met:

a) the work is carried out at a predefined time;
b) an employer notifies an employee about the work to perform within a reasonable 

period specified by domestic legislation, practices, or collective agreements.
If one or both of these conditions is not met, an employee is entitled to decline 

a work assignment being subject to no adverse consequences. Section 3 of Article 22 
of the Draft Law provides that in addition to compulsory conditions of employment 
contract set out in the Draft an employment contract without fixed working hours shall 
contain conditions regarding the method of informing the employees of the availability 
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of work and method for employees to confirm their readiness to begin work. However, 
according to Section 4 of the same Article reasonable notice period is determined not by 
the employment contract but by the employer themselves. Section 5 of the same article 
points at the notice period established by the employment contract. These are not the 
same things, however.

Section 5 of Article 22 of the Draft Law, in author’s view, does not comply with 
Article 10 of the Directive as the former one only emphasizes a single condition for refusal 
to work which is delay in the notice period deadline set out in the employment contract. 
This norm, however, ignores the requirement under which the work is carried out at a 
predefined time because this requirement restricts the arbitrariness of the employer 
regarding sudden work assignments without a reasonable notice period. 

This problem would have never arisen if the legislator had adhered to provisions 
regarding informing employees of the essential aspects of the employment relationship 
set out in paragraph “M” of Article 4 of the Directive when defining “employment contract 
without fixed working hours”. The conditions outlined in Chapter 12 of the preamble to 
the Directive put employees working on-demand or within unsecured time (on zero-
hour) in a particularly assailable situation. Therefore, the provisions of this Directive 
should apply to them regardless of the number of hours they actually work. This means 
that the Draft Law completely ignores the key characteristic that define this type of 
employment contracts. 

Section 6 of Article 22 of the Draft Law deals with remuneration guarantees in these 
types of employment contracts. Salary of employees who work under the employment 
contract without fixed working hours is counted based of the actual amount of work 
done. However, it remains unclear what criteria were used by the drafters of the Draft 
Law to set the minimum working hours for employees working under an employment 
contract with a non-fixed working time at eight hours per month. The same section 
contains a rule under which an employee who worked less than eight hours during a 
given month is subject to a compensation in the amount that is equal to eight hours of 
work. It must be noted that eight hours of work equals one full working day. Provisions of 
Section 7 of Article 22 of the Draft Law can be seen as consolation for poor employment 
and remuneration guarantees for employees performing under employment contacts 
without fixed working hours. According to these provisions the employer is prohibited 
from restricting or interrupting work performed by an employee under a different 
employment contract for a different employer.

Article 22 of the Draft Law (Honcharuk, 2019) also provides no guarantees for 
employees when the employer cancels a work assignment. Section 3 of Article 10 of the 
Directive confirms the right of Member States to authorize an employer to revocate a work 
assignment without remuneration. However, this Article also imposes the obligation on 
the Member States to take all the measures required for guaranteeing remuneration to 
an employee in case of the revocation of the previously agreed work assignment by an 
employer after an established reasonable deadline. Moreover, Article 11 of the Directive 
establishes additional measures for on-demand agreements. In order to avoid acts of 
abuse in cases of on-demand or analogous employment agreements, the Member 
States are obliged to ensure the fulfillment of one of the below requirements:

a) to limit the conclusion and duration of on-demand or analogous employment 
agreements;

b) to dispute the assumption of the existing employment agreement under which 
a minimum amount of billable hours is provided based on the average hours worked 
within a defined period;

c) to meet other analogous requirements guaranteeing efficient prevention of 
abusive practices.

According to Article 22(2) of the Draft Law, one employee may be a party to an 
employment contract with non-fixed working hours in an amount not exceeding 1/10 of 



83

Shcherbyna, V. (2024). Aligning ukrainian labor legislation with EU standards: A comparative analysis of transparency and 
predictability in employment conditions. Legal Horizons, 22(3), 75-88. https://doi.org/10.54477/LH.25192353.2024.3.pp.75-88.

all employment contracts concluded with this employer. The aforementioned restrictions 
are to be applied to employers in the form of legal entities or individual entrepreneurs. 
The Draft limits the amount of such contract to only 10% from the overall amount of 
contracts. But it is unclear why this number was given to on-demand contracts.

Article 12 of the Directive envisages the right of an employee to turn to another 
form of employment. According to Section 1 of this Article, Member States are obliged to 
provide the possibility for an employee to ask for and obtain a reasoned written answer 
about another form of employment, characterized by more foreseeable and safer working 
conditions, provided that an employee has been working for at least six months with the 
same employer and has accomplished the probation period if there is any. However, the 
Member States are entitled to impose restrictions on the frequency of such requests.

Draft Law does not contain such a norm, even though the latter one contains 
basic provisions for working conditions of employees. Section 4 of Article 19 of the Draft 
Law provides for the obligation of the employer to inform employees performing under 
fixed-term contracts about vacant positions that envisage the possibility of entering into 
an indefinite employment contract and to provide employees with equal opportunities 
for such actions. In order to develop these vital norms, it is necessary to examine what 
the Directive means by “more predictable and safer working conditions.” According to 
Section 4 of Article 43 of the Constitution of Ukraine everyone has the right to proper, 
safe and healthy work conditions. Article 88 of the Labor Code of Ukraine contains 
normal working conditions that are the following: 1) operating condition of machines 
and devices; 2) good quality of materials and tools that are necessary for the performance 
of the job and their timely delivery; 3) timely provision of electricity, gas and other energy 
sources to the manufacturing site; 4) timely provision of technical documentation; 5) 
secure and healthy working conditions.

Section 3 of Article 32 of the Labor Code of Ukraine point at essential working 
conditions that are the following: systems and amounts of remuneration of labor, 
benefits, schedule, establishment or cancellation of part-time work, combination 
of jobs, changes in categories and denominations of offices. Soviet judicial practice 
considered as essential working conditions the following elements: amount and system 
of remuneration; working hours (schedule and shifts); benefits (extra vacation, retirement 
benefits etc) (Plenum of the Supreme Court of the USSR, 1984). 

It was possible to consider other conditions as essential when certain factual 
circumstances were present. Ukrainian judicial practice in paragraph 3 of Section 31 of 
the decision of the Plenum of the Supreme Court of Ukraine No. 9 “On judicial practice in 
cases of labor disputes” basically copied the aforementioned interpretation of the term 
“essential working conditions” (Plenum of the Supreme Court of the USSR, 1992).

Chapter 4 of the Minimum Age Recommendation, No. 146 (International Labor 
Organisation, 1973), named “Conditions of Employment” explains the application of this 
term in regards to underaged employees. The Chapter states it is obligatory to take all 
measures to guarantee satisfactory working conditions for underage employees. These 
conditions are subject to close control, with particular attention paid to the following:

1) compliance with and protection of the fair payment policy;
2) close control over the working time and the prohibition of overwork since 

underage employees shall have enough time for leisure-time activities and rest as well 
as learning, training, and doing home assignments;

3) ensuring regular days off and the night’s repose that lasts at least 12 hours 
without any exceptions except for emergencies;

4) guarantee for annual paid leave that lasts at least 4 weeks and is equal to that 
guaranteed to adults;

5) obligatory compliance with social welfare programs such as occupational injuries, 
health care, and sickness benefits, despite the working conditions or employment;

6) the maintenance of acceptable health and safety norms and proper training 
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and control.
Thus, safe working conditions are those that meet the norms and standards of 

safety, occupational sanitation, occupational health and fire protection. We share the view 
of Huk (2013) that types of employment characterize the division of economically active 
part of society by spheres and sectors of national economy, professions, specialties etc. 
However, forms of employment act as organizational and legal methods and conditions 
for the use of human labor. The forms of employment that divide labor activity by the 
criterion of permanence are permanent and temporary employment. Full-time, part-
time, visible, invisible, and flexible employment divide labor activity by the criterion of 
working time organization (Huk, 2013).

There is a steady trend in Ukraine under which a traditional employment 
agreement (a non-fixed-term and full-time agreement) is often replaced by a fixed-
term agreement (remote and part-time work). This involves the use of non-standard 
employment agreements. A standard employment agreement with continue to be 
used but only for a privileged group of employees (core personnel) that is relatively 
small. A significant number of employees (up to 20-30 % in different countries) perform 
under non-standard employment contracts. They are: temporary, “borrowed,” part-
time employees, home-based employees and foreigners. They are hired when the 
economy of an enterprise improves and they are fired when it worsens. One of the 
contemporary trends in establishing working regime for employees is the diversity of 
forms for organization and use of work time. They are increasingly replacing traditional, 
strict working regimes (Slezinger, 2000). Non-standard working regimes and forms are 
those that, as opposed to standard ones, provide for consistent work in one workplace 
(usually for 8 hours), allow both the employee and the employer to choose the most 
suitable employment option in current circumstances. They include: temporary work, 
on-demand work, seasonal work, home-based work, part-time work etc. Non-standard 
working hours include both full and part-time regimes (Nikiforova, 1999).

Thus, in our opinion, the provision of the Directive “Form of Employment 
with Predominantly Predictable and Safe Working Conditions” refers to full-time 
employment with an adequate number of daily and weekly working hours, guaranteed 
and predictable rest periods and work with essential working conditions that meet 
safety, industrial hygiene, occupational health and fire protection norms and standards. 
Moreover, provisions of Section 2 of Article 12 of the Directive stipulate that the Member 
States are obliged to guarantee that an employee receives the reasoned written answer 
from an employer within one month of the appeal. Member States are also instructed 
to extend the deadlines for employers of micro, small and medium-sized businesses 
to provide responses. The extension period may not exceed three months, and an oral 
response is allowed only if the same employee repeatedly applies for the same situation, 
which remains unchanged.

Article 13 of the Directive obliges the Member States to guarantee free training for 
an employee if the need for such training arises due to the requirements of the Union 
or domestic law or by collective agreements. Moreover, such training shall count as 
working time and be conducted within working hours if possible. The Draft Law contains 
no provision obliging an employer to provide an employee with free of cost vocational 
training. Article 23, “Student employment contract,” of the Draft Law has nothing 
in common with the mentioned provisions of the Directive. The reason for including 
these provisions in the Directive is that training has long become an essential feature of 
Western employment contracts. 

The necessity for a focus on modern labor norms coincides well with Ukraine’s social 
goals. Modern labor law norms require training, retraining, and skill development directly 
in the workplace. In 1979, the Ukrainian SSR ratified the Human Resources Development 
Convention, No. 142 (International Labor Organization, 1975). This Convention obliged 
Ukraine to develop and implement open, adaptable, and interconnected systems for 
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general, technical, and vocational education, regardless of their formality (formal or 
informal). According to the Convention, Ukraine is also entrusted with reforming its 
vocational education systems to meet the requirements for lifelong learning and training 
of underage persons and adults in all sectors of the economy and branches of economic 
activity and at all levels of skill and responsibility.

The legal basis for the professional training of employees in Ukraine consists of 
Articles 201-204 of the Labor Code of Ukraine (Verkhovna Rada of Ukraine, 1971). The 
provisions of labor legislation were enhanced by many adopted normative acts that 
regulate the professional training of employees directly in the workplace. For example, 
Chapter 3 of the Law of Ukraine, “On professional development of employees,” (Verkhovna 
Rada of Ukraine, 2012) establishes legal foundations for the professional training of 
employees. These relationships are also governed by the Regulation on Vocational In-
Work Training of Staff (Ministry of Social Policy of Ukraine and Ministry of Education 
and Science of Ukraine, 2001) and the Regulation on the Organization of Industrial 
In-Work Training (Ministry of Social Policy of Ukraine and Ministry of Education and 
Science of Ukraine, 2006). According to the Regulation on Vocational In-Work Training 
of Staff, training should enhance staff development at companies with different forms of 
ownership and subordination. The purpose of this training is to improve the professional 
skills and contemporary economic thinking of employees. It is also designed to develop 
employees’ ability to work in changing economic conditions, increase labor productivity, 
and promote effective employment. Staff receive continuous vocational training 
throughout their employment to expand and improve their knowledge, abilities, and 
skills in accordance with job requirements. 

The Draft Law does not comply with Ukraine’s international obligations or 
legislation in force regarding the in-work vocational training of staff. Sections 1 and 3 
of Article 22 of the Constitution of Ukraine outline legitimacy criteria for amending the 
legislation. The rights and freedoms of a person and citizen established in this article 
are infinite. It is prohibited to constrict the content and scope of existing rights and 
freedoms when adopting new laws or amending the ones in force. The Draft Law shows 
neglect of provisions on staff development; it constricts a person’s right to acessible and 
free education of different forms as provided by Section 3 of Article 53 of the Constitution 
of Ukraine. 

4. Conclusions
Based on the comparative examination of Directive No. 2019/1152 on transparent 

and predictable working conditions and Ukrainian legislation, the article suggested the 
below recommendations to improve Ukraine’s labor legislation in several key areas to 
comply with European legislation. The Ukrainian labor legislation should clearly define 
employee status to distinguish between employees with partially regulated social 
statuses and self-employed individuals. The criteria for determining employee status 
should be based on factual work performance rather than the description provided by 
the parties. Following European trends, Ukraine should encourage innovative forms of 
labor by enshrining equitable and equable working conditions in the legislation and 
supporting professional mobility. 

Employment contracts without fixed working hours, if introduced in Ukraine, 
present an opportunity for the country to address the challenges arising from on-demand 
work. However, since the provisions of the analyzed Draft fall short of aligning with the EU 
Directive No. 2019/1152, it is advisable to shift from the concept of “employment contracts 
without fixed working hours” to a legally defined and regulated “on-demand contract.” 
The Directive emphasizes informing employees of essential aspects, including the 
mechanism of work pattern changes, anticipated work days and hours, and the right to be 
notified about the minimum period to begin working. Ukraine should incorporate these 
provisions to ensure minimum predictability and protect workers’ interests. The Draft 
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should enshrine that employees are not subject to adverse consequences when refusing 
work assignment due to unforeseeable work patterns. Additionally, the legislation should 
include provisions for adequate compensation when work assignments are revoked 
after an established reasonable deadline. The criteria for establishing minimum working 
hours should be clarified in the legislation of Ukraine and aligned with the principles 
of fairness and equitable remuneration. The legislation should ensure that workers are 
fairly compensated, even if they work less than a predefined minimum.

Thus, the very definition of “transparent and predictable working conditions” 
should be refined in the legislation of Ukraine and encompass such factors as fair 
payment, reasonable working hours, regular days off, and compliance with safety norms. 
Given that Ukraine is at one of the key stages of acquiring the status of a member of the 
EU, an action plan is currently being agreed upon to harmonize all national legislation in 
accordance with EU requirements. Thus, at the moment, we cannot predict which legal 
norms will have an imperative character, and which will be recognized as dispositive 
ones. This constitutes a limitation and further prospects of our research.
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